








X. STATE AND LOCAL DISTRICT 
EMPLOYMENT PLANS

The Federal government requires that the states submit plans concerning 
their administration of  the public assistance work programs.  New York 
State, in turn, requires that each local district submit an employment 
plan.  The development and submission of  these plans may provide 
an opportunity – even if  somewhat limited – to gain insight into the 
operation of  the work programs, and for advocate input into state and 
local planning.

A. STaTe WORk VeRifiCaTiON PlaNs

The Federal regulations implementing the TANF provisions of  the 
Deficit Reduction Act of  2005 include a requirement that each state must 
submit an interim “Work Verification Plan” by September 30, 2006.  This 
plan must describe how the state will administer these TANF provisions, 
particularly in terms of  defining the work activities and verifying 
participation.  The interim plan will be reviewed and likely negotiated 
with HHS until a final plan is approved, by September 30, 2007.  In 
addition, any time a state modifies its verification procedures or “internal 
controls” for measuring participation, the work plan must be amended and 
submitted to HHS for approval. 431

B. LOCal DisTRiCT EmplOymeNT PlaNs

Every two years, each local district must submit a plan to the State 
for implementing these work rules.  432  Now that responsibility for 
administration of  the work rules has returned from the Department of  
Labor to the Office of  Temporary and Disability Assistance, presumably 
the plan must be submitted to OTDA.  The plan must be developed in 
“cooperation and coordination” with, among others, child care providers, 
educational institutions, unions, employers and training agencies.  The plan 
must be made available for public review and comment at least 30 days 
prior to its due date.

 431   See 45 CFR Subpart F, starting with 45 CFR §261.60. 

 432   SSL §333; 18 NYCRR §385.10. 
Section X, Page 127

Advocacy Tip: Work plans – an 
opportunity for public input

This rule offers an opportunity, though 
limited, for public input concerning the 
work programs.  There are actually two areas 
of  potential input.  First, members of  the 
listed types of  groups must be consulted in 
developing the plan.  Second, there must be 
an opportunity for public comment.  The 
wording of  the regulation suggests that 
the Commissioner, in response to public 
comments, may order that the plan be 
amended.



APPENDIX A 
06 INF-05:  Conversion of Welfare-to-Work Regulations 

from Title 12 to Title 18 
 
When state administration of the welfare work rules was transferred from the Department of Labor to the 
Office of Temporary and Disability Assistance, beginning 3/15/06, the relevant regulations were also 
transferred, from 12 NYCRR Part 1300 to 18 NYCRR Part 385. The following table describes the section 
citation changes. 
 
Subject heading     Old Title 12  New Title 18   
               citation     citation 
 
Scope   1300.0  385.0 
 
Participation and exemptions for applicants and for  
recipients of public assistance 1300.2  385.2 
 
Work registration exemptions and certain eligibility 
requirements for FS applicants and recipients 1300.3  385.3 
 
Supportive services  1300.4  385.4 
 
Orientation requirements  1300.5  385.5 
 
Assessments and employability plans for households 
with dependent children 1300.6  385.6 
 
Assessments and employability plans for households 
without dependent children 1300.7  385.7 
 
Participation rate requirements  1300.8  385.8 
 
Work activities and work requirements  1300.9  385.9 
 
Local district employment plans  1300.10  385.10 
 
Conciliation  1300.11  385.11 
 
Failure to comply with the requirements of this part  1300.12  385.12 
 
Voluntary termination of employment and voluntary 
reduction of earning capacity 1300.13  385.13 
 
The regulation sub-section citations remain the same except for the following: 
• 1300.3(d)(1)(i)(1) and (2) become 385.3(d)(1)(i)(a) and (b) 
• 1300.4(b)(2) becomes 385.4(b)(2), with a text change:  Reimbursement for dependent care shall 

not exceed the actual cost of care or the market rate for such care as established by section 
415.9(j) of this Title…. 

• 385.9 incorporates the work-study regulations 
• 1300.12(c)(i) and (ii) become 385.12(c)(1) and (2). 

 



APPENDIX B 
PHYSICIAN’S EMPLOYABILITY REPORT 

 

Patient's name:  Period of time covered by this report:  

Patient's SSN  From         To        
 
1.  Treatment dates:  First date:                       Frequency________                            
 
2.  Diagnoses: 
 
 
3. a.  Have these medical conditions lasted or can they be expected to last at least three  months?     ”  

Yes ” No    
 

   b.  Have your patient's medical conditions lasted or can they be expected to last more than three 
months?     ”  Yes _________ months 

 
If yes, please explain: 

 
4.  Describe in detail your patient's symptoms (complaints, including pain). 
 
 
 
5.  Describe in detail your patient's signs (clinical findings). 
 
 
 
6.  Give any laboratory and other test results. 
 
 
 
7.  Describe the treatment your patient has received, including medications and dosage. 
 
 
 
8.  Do any of the medications have any side-effects or limit your patient's activities?   

” Yes  ”  No  If yes, please explain. 
 
  
9.  Prognosis: 
 
 
 



10.  Considering your patient’s medical condition, please indicate your patient's ability to do the 
following on a regular and sustained basis. 

 
(A)  During an 8 hour workday, can your patient: 
 
 SIT ”   No limitation   
  ”   Limited (Check one) 
   ”  6 hours continuously  
   ”  4-6 hours continuously 
   ”  2-4 hours continuously 
   ”  0-2 hours continuously 
        ”   Unable to sit for more than ____ without alternating position  (please state reason, 

e.g., pain, stiffness, need to elevate leg, etc.). 
 
  STAND &/OR WALK 
  ”   No limitation 
  ”   Limited (Check one) 
   ”  6 hours continuously  
   ”  4-6 hours continuously 
   ”  2-4 hours continuously 
   ”  0-2 hours continuously  
 

”  Unable to stand/ walk for more than ______ without stopping to rest (please state reason, e.g., 
shortness of breath, pain, dizziness): 

 
 For the following questions please use these definitions:        
  Occasionally  = 1% to 33% of an 8-hour workday 
  Frequently     = 34% to 66% of an 8-hour workday 
  Continuously = 67% to 100% of an 8-hour workday 
   

(A) LIFT: Never  Occasionally Frequently Continuously 

 0-5 lbs. ” ” ” ”

 6-10 lbs. ” ” ” ”

 11-20  lbs. ” ” ” ”

 21-25  lbs. ” ” ” ”

 26-50  lbs. ” ” ” ”
 
  

(B) CARRY: Never  Occasionally Frequently Continuously 

 0-5 lbs. ” ” ” ”

 6-10 lbs. ” ” ” ”

 11-20  lbs. ” ” ” ”

 21-25  lbs. ” ” ” ”

 26-50  lbs. ” ” ” ”
 
 



 
(C)  Never  Occasionally Frequently Continuously 

 BEND ” ” ” ”

 SQUAT ” ” ” ”

 CLIMB ” ” ” ”

 REACH ” ” ” ”
 
(D) Can your patient use HANDS for repetitive action such as: 

 
Simple Grasping 

Pushing and Pulling 
of Arm Controls Fine Manipulation 

   Right ” Yes    ”  No ” Yes    ”  No ” Yes    ”  No 

Left ” Yes    ”  No ” Yes    ”  No ” Yes    ”  No 
 
(E)   Can your patient use FEET for repetitive movements, as in pushing and pulling of leg controls: 

Right Left 

” Yes    ”  No ” Yes    ”  No 
 
 
11.  What restrictions in the following activities are caused by your patient's medical condition?  

      

RESTRICTIONS None Mild Moderate Total 

Unprotected heights ” ” ” ” 

Being around moving machinery ” ” ” ” 

Exposure to marked changes in 
temperature and humidity 

” ” ” ” 

Driving a motor vehicle ” ” ” ” 

Exposure to dust, fumes & gases ” ” ” ” 
         
12.  Does your patient have to lie down during the day?  ” Yes  ”  No 

If yes, for how long and why. 
 
 
13.  Does your patient have any condition which does or could produce pain? ” Yes  ”  No   
 If yes, please explain. 
 
 
 
14.  Does your patient's condition interfere with the ability to attend work on a regular basis, for 

example due to inability to commute daily by public transportation or due to frequent absences?  
 ” Yes    ”  No  If yes, please explain:   
 
 
15. Is mandatory participation in a work activity on a regular basis consistent with your current 

treatment plan for this patient? ” Yes    ”  No 



 
16.  Additional comments: 
 
Date:     
 
Signature:     Print name: 
 
Specialty/Title:     License: 
 
Address:     Telephone: 



 
MEDICAL REPORT FOR CLAIM OF EXEMPTION 

FROM WORK PROGRAM DUE TO MENTAL IMPAIRMENT 
 

Patient's Name:  

Social Security No.: 
 
  

 
1.Give first and last dates of treatment and the average frequency of treatment. 
 
 
2.Diagnoses (please give DSM IV classification, including five axes). 

AXIS I: 

 
 
 

AXIS II: 

 
 
 

AXIS III: 

 
 
 

AXIS IV: 

 
 
 

AXIS V: 

 
 
  

 
1. Describe in detail the patient's symptoms. 
 
 
 
 
2. Describe in detail the patient's signs (clinical findings) including mental status examination and, 

 if relevant, content of delusions, hallucinations, ideas of references, etc.  Please include any tests 
 administered, dates and results.  

 
 
 
 
 
3.  a.   Can the patient's mental disorder be expected to last at least 3 months? Yes  � No � 
 
 
     b.   Can the patient's mental disorder be expected to last at least 12 months? Yes  � No � 
 
4.  a.   Describe course of treatment, including medications and dosage. 
 
 
    b.   Does your patient suffer side effects from the prescribed medications?     Yes  � No � 
   
  If yes, please describe. 
 
 



 
5.  Please indicate whether your patient can perform the following work activities:  

  Yes No Limited Ability  
A.  Understand,  remember & carry out instructions. � � � 

B.   Respond appropriately to supervision. � � � 

C.  Respond appropriately to co-workers. � � � 

D. Meet normal quality, production and attendance standards. � � � 

E. Respond to customary work pressures. � � � 

F.  Perform complex tasks on a sustained basis in a full-time work setting. � � � 

G.   Perform simple tasks on a sustained basis in a full-time work setting. � � � 

H.  Make simple work-related decisions.  � � � 

I. Travel in unfamiliar places or use public transportation.  � � � 
 
 
6. Please state whether mandatory work activity requiring regular and punctual attendance is 
 consistent with your current treatment plan for this patient. Yes  � No � 
 
 
7.  Additional comments: 
 
 
 
 
 
 
 
   

Date:   Signature: 
 
 

 [Print name]: 
 
 

 Specialty/ title: 
 
 

 License no.: 
 
 

 Address: 
 
 

   
 
 

 Telephone No. 
 
  



APPENDIX C 
WORK RULES AND FAIR HEARING LITIGATION 

 
Work rules 
  
• Davila v. Turner:  Right to an employment assessment before being assigned to a WEP 

assignment.  The settlement goes well beyond the assessment provisions of the law and addresses 
the right to engage in education and training activities in general. 

 
For additional information:  http://www.urbanjustice.org/pdf/litigation/DavilaSummary.pdf    
Jennifer Magida and Ami Sanghvi, Urban Justice Center, (646) 602-5600  
Brooke Richie, National Center for Law and Economic Justice (formerly the Welfare Law 
Center), (212) 633-6967 

• Fair Labor Standards Act cases.  The Guide discusses a number of cases that address the question 
of whether a person engaged in workfare activities is “working off” or “earning” the grant, see, 
particularly, Section (V)(F)(3).  Among these cases are Toles v. Schillaci, Elwell v. Weiss and 
Stone v. McGowan.  There are a number of sample FLSA complaints at the Western New York 
Law Center’s website.  Go to www.wnylc.net/onlineresources/welcome.asp?index=welcome, log 
in, find the Benefits Law Data Base, and type FLSA on the search line. 

Susan Antos, Empire Justice Center, (800) 635-0355                                                                             
Heidi Siegfried, (Stone v. McGowan), Partnership for the Homeless, (212) 645-3444 

• Lovely H. v. Eggleston:  The first phase concerned the segregation of recipients with disabilities 
in special WeCARE “hub centers,” a practice that was found to violate various laws that protect 
people with disabilities.  The second phase involves a broad challenge to HRA's failure, in 
violation of the Americans with Disabilities Act, to provide accommodations for clients with 
disabilities. 

Katie Kelleher, Legal Aid Society, (212) 577-3307 
Ken Stephens, Legal Aid Society, (212) 577-3988 

 
• Magracina  v. Turner, 98 CV 5585 (June 1, 2001 Southern District NY, Rakoff, J.).  This was a 

challenge to HRA's illegal practice of discontinuing Medicaid benefits in conjunction with a work 
rules sanction.  In the stipulation settling the case, HRA agreed that in such cases, Medicaid 
benefits must remain unchanged.   

 
Contact:  Lisa Sbrana, Legal Aid Society, (212) 577-3394  
(The Welfare Law Center, now the National Center for Law and Economic Justice, was also on 
the case) 

 
• Walker v. Eggleston: Challenge to the City’s refusal to provide Transitional Food Stamp Benefits 

(TBA) to people who cease to receive cash assistance while working in the New York City Parks 
Opportunity Program (POP).  The City argues that the person still is technically a public 
assistance recipient.  

 
Elena Goldstein, New York Legal Assistance Group, (212) 613-5024 

 
 
 
 
 
 



Fair Hearings 
 
• Meachem v. Wing:  Challenges OTDA’s practice of accepting without question the City proof-of-

mailing affidavits.  An OTDA “training memorandum,” written pursuant to the Meachem 
litigation, is attached as an addendum to this Appendix C. 

 
Marc Cohan, National Center for Law and Economic Justice (formerly the Welfare Law Center), 
(212) 633-6967 
Ian Feldman, The Legal Aid Society, Bronx Neighborhood Office, (718) 991-4758 ext. 248  

 
• Moore v. Perales:  Right to compliance with a Food Stamp fair hearing decision. 
 

Marc Cohan, National Center for Law and Economic Justice (formerly the Welfare Law Center), 
(212) 633-6967  

 
• Morel v. Guiliani:  Class action challenging the City’s failure to implement orders of aid 

continuing and the State’s failure to issue such orders promptly for FA, SNA and Food Stamp 
recipients who request fair hearings.  The Morel complaint form is included as an addendum to 
this Appendix C.     

 
Elisa Urena, New York Legal Assistance Group.  Morel Relief Advocate.  Fax number (for 
submitting the form), 212-750-0820.   

 
• Patterson v. Guiliani: Right to a conference. 
 

Susan Bahn, The Legal Aid Society, Brooklyn Neighborhood Office, (718) 722-3100 
Connie Carden, New York Legal Assistance Group, (212) 750-0800 ext. 123 

 
• Piron v. Wing:  Right to compliance with decisions after fair hearings related to public assistance.  
 

Sister Mary Ellen Burns, Northern Manhattan Improvement Corporation, (212) 822-8329 
(Manhattan, Bronx and Staten Island cases)  
Marc Cohan, National Center for Law and Economic Justice (formerly the Welfare Law Center) 
(Brooklyn and Queens cases), (212) 633-6967  

  
• Rivera v. Bane:  Right to have hearing packet in advance of hearing. 
 

Sabrina Tavi, New York Legal Assistance Group, (212) 613-5032 
 
• Rodriguez/Annunziata v. Blum:  Right to a complete and relevant case file at a fair hearing. 
 

Ian Feldman, The Legal Aid Society, Civil Division, Bronx Neighborhood Office, (718) 991-
4758 ext 248 

 
• Varshavsky v. Perales:  Right to a “home-hearing” for homebound persons if they do not win an 

initial hearing held either by phone or with a representative appearing on their behalf.   After the 
first phone or representative hearing, and until the home hearing is held and decided, there is 
sometimes a right to a temporary increase in benefits, such as an increase in home care hours.   

 
Nina Keilin, Legal Services for the Elderly, (646) 442-3306 
Stacy Simcox, Legal Services for the Elderly, (646) 442-3312 

 



APPENDIX C:  ADDENDUM 
HANKS MEMO – FAIR HEARING TRAINING – 4/13/05 

[Part of Meachem Settlement] 
 

From: Hanks, Russell (OTDA) 
Sent: Wednesday, April 13, 2005 3:03 PM 
To: otda.dl.hear.nyc.aljs 
Cc: Bailly, John (OTDA); Addamo, Sebastian (OTDA); Pedicone, Henry (OTDA); Amiraian, David 
(OTDA) 
Subject: Training memorandum 
 
This memorandum is sent to you as part of the proposed settlement terms in the Meachem v. Wing 
litigation. The upcoming training that has been scheduled will expound upon it. 
 

STATE OF NEW YORK 
OFFICE OF TEMPORARY AND DISABILITY ASSISTANCE 

 
M E M O R A N D U M 
TO: All NYC ALJ’s and SHO’s DATE: April 13, 2005 
FROM: Russell J. Hanks SUBJECT: Fair Hearing Training 
 
It is the intention of the Office of Administrative Hearings to continue to provide CLE-accredited 
training to its hearing officers to reinforce the Office of Administrative Hearings’ objective to provide the 
best possible hearings for the parties before us. We have begun training on and continue to develop a 
training module dealing with, among other items, proof of mailing and related issues. The curriculum for 
that on-going training will include the following general principles: 
 
· Defining the issue for review 
At the beginning of a hearing, the hearing officer should confirm and clarify the hearing issue 
requested by the appellant. 
 
· Introduction of documents at the hearing 
As documents are being offered as evidence at a hearing, the hearing officer should clearly 
identify them for the record and indicate on the record that each party has a copy or is being shown a copy 
of the documents presented. 
 
A collection of documents, such as an evidence packet, should be separately identified to the 
extent practicable. Each document in a collection should be described by the hearing officer and then 
marked separately for identification. After a document has been offered as evidence, the hearing officer 
should indicate on the “green sheet,” as well as on the record whether a document is or is not being 
accepted into evidence. If the hearing officer does not accept a document into evidence, he/she should 
explain the reason on the record. If the hearing officer chooses not to accept into evidence a document 
marked for identification, the hearing officer should explain the reason on the record but the document 
will nonetheless be made part of the fair hearing record. In what is anticipated to be rare instances, if a 
party offers into evidence voluminous documents that are clearly comp letely irrelevant to the issue or 
issues of the hearing, the hearing officer has the discretion not to mark the documents into evidence nor 
place them in the fair hearing file but should describe the documents and explain why they are irrelevant. 
In addition to checking that both sides either have the document, or have been shown it, the hearing 
officer should give the party being presented with the document an opportunity to review it and ask any 
questions with regard to the document. 
 
· Mailing affidavits 
In cases where affidavits are offered to establish the local agency’s procedures with respect to 



mailing a document, the hearing officer should evaluate whether the affidavit is appropriate for the type 
of document mailed, and determine whether the presumption of mailing the document was established in 
the appellant’s case. To that end, the evidence presented should correspond with the process described in 
the affidavit. The hearing officer should also evaluate whether the agenc y has the appellant’s correct 
address in its records, and , if not, whether the appellant ever properly and timely notified the agency of 
the his/her correct address. 
 
In sum, the hearing officer should examine and consider all the documents and other evidence in the 
record in order to determine whether or not the mailing procedure alleged in the affidavit(s) was used 
for the mailing in question. 
 
· Developing the hearing record 
The hearing officer’s duties include the responsibility to elicit evidence, if necessary, particularly 
where the appellant demonstrates difficulty or inability to question a witness (See 18 NYCRR §358- 
5.6(b)(3), but not to the extent of acting as an appellant’s representative. 
 
The recording equipment should be on during the entire hearing. If there is any conversation 
between the hearing officer and the parties, or between the parties before the recording equipment is 
turned on, the hearing officer should summarize the conversations on the record. If the hearing officer 
turns off the recording equipment during the hearing, he or she should state on the record the reason. 
When the recording equipment is turned back on, the hearing officer should ask the parties if there was 
any conversation while the equipment was off and, if so, what was said. 
 
If the appellant alleges non-receipt of a mailed document, the hearing officer should explain to 
both parties that the agency will first be asked to provide evidence that establishes the document was 
properly mailed and, if mailing is established, the appellant will have a full and fair opportunity to explain 
why the document at issue was not received. The hearing officer may find an appellant’s uncorroborated 
testimony as sufficient to rebut the agency’s claim that the appellant was mailed a notice. If the appellant 
identifies a document which appears to the hearing officer can corroborate the appellant’s testimony on a 
material issue, the hearing officer should ask the appellant whether he or she would like an adjournment 
for that purpose and, if so, an adjournment should be granted. The hearing officer may issue subpoenas or 
take other action, pursuant to 18 NYCRR 358-5.6(b)(8), to compel production of either witnesses or 
documents. 
 
· Fair Hearing Decisions 
When a decision adverse to the appellant turns on the credibility of the appellant, the basis for the 
determination should be included in the decision. Please note that the lack of documentary evidence is 
not a per se basis for finding an appellant’s testimony incredible. A hearing officer may find 
uncorroborated testimony to be credible, especially where it is found to be uncontradicted or internally 
consistent. 
 
I appreciate the warm reception our CLE-accredited training has received from hearing officers 
and the interest expressed in on- going training. We are continuing to develop and update our curricula 
and welcome your recommendations for additional topics of concern. As always, hearing officers can 
refer to the 2002 edition of the Manual For Administrative Law Judges and Hearing Officers for 
guidance. 

 
 
 
 
 
 
 
 



APPENDIX C:  ADDENDUM 
MOREL VIOLATION COMPLAINT  

 
MOREL 

AID CONTINUING VIOLATION COMPLAINT 
To:  Elisa Urena 
  Fax: 212-750-0820 
  New York Legal Assistance Group 
   
From: Name               ______________________________________  
  Organization   ______________________________________  
  Telephone       ______________________________________  
  Fax Number ______________________________________  
  Email ___________________________________________  
 
Date:  
 
Client’s name:        
 
Case number:  
 
Job Center or Food Stamp Office name/number 
 
Date of Fair Hearing Request:  
 
Month HRA reduced or discontinued client’s benefits: 
 
Fair Hearing number:     
   
Clearly state issue or issues that are subject of aid-continuing directive: 
 
 
 
If there is an emergency, please explain: 
 
 
Missing public assistance (if available, include cycles and amounts): 
 
Missing food stamps (if available, include cycles and amounts): 
 
Notes: 
 
This form is only for use with Family Assistance, Safety Net Assistance, and/or food stamp recipients. 
Please ensure that you include either the acknowledgment of fair hearing request form (DSS-4420), the 
hearing scheduling notice (DSS-457), or an aid-to-continue redirect form.  If you do not have written 
confirmation of aid-continuing, you must contact someone from the State and confirm aid-continuing 
orally.  If you have oral confirmation, include (1) the name of the person who confirmed aid-continuing, 
(2) the person’s telephone number, and (3) the date of your conversation 

 
                   Revised August 2007 



APPENDIX D:  FAIR HEARING REQUEST FORM 
 

Note:  Remember that if the issue is employability, there may be a 10-day time limit to make this request 
and receive aid continuing. 

 
 
 
 
 
 



APPENDIX E 
WORK RULES FAIR HEARING REQUEST CHECK LIST 

(Check every reason that applies) 
 
This list is not exhaustive. It is meant to perform two functions.  First, it can be attached to a 
Fair Hearing request as a convenient means of listing all of the grounds upon which a hearing is 
being requested.  Second, it may assist an advocate in thinking about the possible range of 
claims that should be raised. 
 
I am requesting a Fair Hearing for the following reason(s): 
 
Sanctions 
    Although I have been threatened with a sanction or have some other dispute relating to  

my work assignment, I have been unable to have conciliation to resolve the matter. 
 
    I did not receive proper notice advising me of threatened sanctions or of the right to 

request conciliation. 
 
    I never received notice of threatened sanctions. 
 
    The sanction notice I received failed to provide sufficient information to explain the 

reason for the intended action. 
 
    I did not willfully and without good cause fail to comply with a work requirement.   
 
    If I did miss an appointment or assignment, I had good cause in that: 
     I was ill. 
     Another household member was ill and my presence in the home was required. 
     There was a household emergency (explain):                                                                                           
     Another reason (explain):                 
                                                                                                                                                          
    The threatened sanction period is incorrect. 
 
    I was told that I had voluntarily left a job or reduced my earnings to qualify for welfare or 

increase my grant level.  That is not correct. 
 
Employability 
    I disagree with the determination that I am employable or that I am employable with 

limitations. 
 
    I was given an assignment that is inconsistent with my physical or mental limitations. 
 
Assessment and employability plans 
    I did not have an assessment or was not given an employability plan although I have 

received Family Assistance for at least 90 days or Safety Net Assistance for at least one 
year. 

 
    Although I was given an assignment that would force me to leave appropriate education 

or training, I was not given an assessment and/or was not given an employability plan,. 
 



    The assessment and employability plan that I received were inadequate and failed to take 
into account required information. 

 
    My employability plan was not consistent with my assessment. 
 
    My assignment was not consistent with my assessment and employability plan. 
 
Educational activities 
    I am between 16 and 20 years old and do not have a high school diploma or equivalent, 

but I was given an assignment that would interfere with my educational activities. 
 
    I lack basic literacy, but I have been given an assignment that would interfere with my 

educational activities. 
 
__ Although I am engaged in appropriate educational or training activities, the agency failed 

to make reasonable efforts to accommodate my classroom hours. 
 
__ The agency failed to count the time I spend in work-study, an internship or an externship 

as part of my required work activity hours. 
 
Work Experience Program (Workfare) 
    I was assigned to more hours of workfare or community service than is legally permitted. 
 
    The conditions at my worksite do not meet minimum health and safety standards. 
 
    I am physically or mentally unable to perform the task I was assigned. 
 
    I believe that I am being assigned to work that will:  replace or displace regular 

employees, perform work ordinarily performed by regular employees, replace workers on 
layoff, or fill vacancies created by workforce reductions. 

 
    My assignment does not serve a useful public purpose. 
 
    Although I am a student at a CUNY, SUNY or other approved education or training 

program, the local district did not consult with my school in an effort to assign me to a 
location on or near my campus. 

 
__ The agency failed to take into account that I earned some or all benefits received while I 

was engaged in work experience activities.  The agency violated the Fair Labor Standards 
Act by: 

 
 __ Keeping more of my retroactive SSI benefit than they were entitled to; or 
 __ Improperly counting the amount of child support payments made on my behalf that 

can be attributed to public assistance received; or 
 __ Assigning me to more hours of workfare than would be permissible under FLSA. 
 
Supportive Services 
    I was not fully advised concerning the availability of supportive services, including my 

rights and responsibilities with regard to child care. 
 



    I am voluntarily participating or have been assigned to participate in a work activity and 
have been denied or have been otherwise unable to obtain funds for child care, 
transportation, or other necessary expenses. 

 
      I was improperly denied or have been otherwise unable to obtain case management 

services even though I am in one of the groups eligible for such services. 
 
    Although I presented sufficient evidence, I was told that I had not adequately 

demonstrated my inability to obtain child care. 
 
    Although I demonstrated that I was unable to obtain child care, I was not offered two 

child care providers, one of which was regulated. 
 
    I am being threatened with a sanction for refusing to accept child care that was 

unsuitable, inappropriate, or an unreasonable distance from my home or work. 
 
Other 
 
__ The agency failed to consider my disabilities, or failed to adequately accommodate my 

disabilities, in violation of State law and the Federal Americans with Disabilities Act. 
 
__ The agency failed to accommodate my need for language assistance, in violation of, 

among other provisions, 06 ADM-05. 
 
    Other reasons (explain):                                                                                
                                                                                                              

 



APPENDIX F 
A PARENT’S GUIDE TO CHOOSING SAFE AND HEALTHY CHILD CARE 

[From “Child Care Aware,” website of the National Association of Child Care Resource and 
Referral Agencies.  Another version of this checklist, along with additional information, can be 
retrieved at http://www.naccrra.org/parent/quality_indicators.php.] 
 
Supervision 

Child Care 
Option 

1 2 3 

          

Are children supervised at all times, even when they are sleeping? 

          
How do the caregivers discipline children? (Hint: Discipline should be positive, clear, 
consistent, and fair.)  

Hand washing and Diapering 

Child Care 
Option 

1 2 3 

          

Do all caregivers and children wash their hands often, especially before eating and 
after using the bathroom or changing diapers? 

          
Is the place where diapers are changed clean. 

          
Do caregivers always keep a hand on the child while diapering? 

          
Do caregivers remove the soiled diaper without dirtying any surface not already in 
contact with stool or urine? 

          

Do caregivers clean and sanitize the surface after finishing the changing process? 
(Hint:Hands should be scrubbed with soap and water for at least 10 seconds and then 
rinsed and dried.The water faucet should be turned off with a paper towel.) 

Director Qualifications 

Child Care 
Option 

1 2 3 

          

Does the director of a child care center have a bachelor’s degree in a child-related 
field? 

          
Has the director worked in child care for at least 2 years? 

          
Does the director understand what children need to grow and learn? 



 
Lead Teacher Qualifications 

Child Care 
Option 

1 2 3 

          

Does the lead teacher in a child care center have a bachelor’s degree in a child-related 
field? 

          
Has the teacher worked in child care for at least 1 year?  

          
Does the teacher give children lessons and toys that are right for their ages? 

Child:Staff Ratio and Group Size 

Child Care 
Option 

1 2 3 

          

How many children are being cared for in the child care program? 

          

How many caregivers are there? (Hint:Your child will get more attention if each 
caregiver has fewer children to take care of. The younger the children are,the more 
caregivers there should be. For example, one family home caregiver should only take 
care of two babies.) 

Immunizations  

Child Care 
Option 

1 2 3 

          

Is your child up-to-date on all of the required immunizations?  

          
Does the child care program have records proving that the other children in care are 
up-to-date on all their required immunizations? 

Toxic Substances 

Child Care 
Option 

1 2 3 

          

Are toxic substances like cleaning supplies and pest killers kept away from children?  

          
Has the building been checked for dangerous substances like radon, lead, and 
asbestos?  

          
Is poison control information posted?  



 
Emergency Plan  

Child Care 
Option 

1 2 3 

          

Does the child care program have an emergency plan if a child is injured, sick, or 
lost?  

          
Does the child care program have first aid kits? 

          
Does the child care program have information about who to contact in an 
emergency? 

Fire Drills 

Child Care 
Option 

1 2 3 

          

Does the child care program have a plan in case of a disaster like a fire, tornado, 
flood, blizzard, or earthquake? 

          
Does the child care program do practice drills once every month? 

Child Abuse 

Child Care 
Option 

1 2 3 

          

Can caregivers be seen by others at all times, so a child is never alone with one 
caregiver?  

          
Have all caregivers gone through a background check? 

          
Have the caregivers been trained how to prevent child abuse, how to recognize signs 
of child abuse, and how to report suspected child abuse? 

Medications 

Child Care 
Option 

1 2 3 

          

Does the child care program keep medication out of reach from children? 

          
Are the caregivers trained and the medications labeled to make sure the right child 
gets the right amount of the right medication at the right time?  



 
Staff Training/First Aid 

  

          
Do they know how to do first aid and rescue breathing?  

          
Have they been trained to understand and meet the needs of children of different ages? 

          

Are all child care staff, volunteers, and substitutes trained on and implementing infant 
back sleeping and safe sleep policies to reduce the risk of SIDS (Sudden Infant Death 
Syndrome, crib death)? (Hint: When infants are sleeping, are they on their backs with 
no pillows, quilts, stuffed toys, or other soft bedding in the crib with them?) 

Playgrounds 

Child Care 
Option 

1 2 3 

          

Is the playground inspected for safety often? 

          
Is the playground surrounded by a fence?  

          
If there is a sandbox, is it clean? 

          
Are the soil and playground surfaces checked often for dangerous substances and 
hazards?  

          
Is equipment the right size and type for the age of children who use it? 

 
 
 
 



APPENDIX G 

DOMESTIC VIOLENCE AND PUBLIC ASSISTANCE 

WHAT SPECIAL PROTECTIONS DO I HAVE AS A VICTIM OF DOMESTIC VIOLENCE APPLYING FOR 
OR RECEIVING PUBLIC ASSISTANCE?  

If you are a victim of domestic violence, you 
may be eligible for a waiver of certain public 
assistance program requirements that would 
place you or your children at further risk or 
make it more difficult for you to escape 
from violence.  All applicants and recipients 
of public assistance must be asked if they are a 
victim of domestic violence because of a law 
called the New York Family Violence Option 
(FVO). 

You may also be referred to counseling and 
supportive services. Your participation in 
these programs is not mandatory. You 
cannot be sanctioned (i.e. lose your public 
assistance benefits) for not accepting 
counseling or supportive services. 

WHAT IS A WAIVER?  A waiver temporarily 
excuses you from any program rules that make 
you unsafe.  Common requirements that may 
be waived are: 
Work/School Requirements that for 35 hours 
per week you work in private employment, 
at a welfare work program, or attend specific 
approved education or training programs; 
Cooperation With Local Child Support 
Enforcement Units to establish who is the 
father of your child and his support obligation, 
as well as to enforce that obligation; 
Participation In Substance Abuse Screening 
and Treatment to determine if you abuse 
drugs or alcohol and to enroll in a treatment 
program if you do; 
Unmarried Minor Parent Education & 
Living Arrangement Requirements that 
unmarried parents under 18 years of age 
must live with a parent, guardian or other 
adult relative, or in an approved adult-
supervised living arrange-ment.  Parents 
under 18 who have a child 12 weeks of age 
or more are also required to attend high 
school or its equivalent. 

A waiver lasts for at least four months but 
it can be extended, modified or terminated at 
any time if welfare considers it appropriate.   

WHY WOULD I NEED A WAIVER? There 
are several situations where the existence of 
domestic violence may interfere with your 
ability to comply with the requirements. For 
example, you may not be able to comply 
with the child support enforcement 
requirement because:  

 your batterer threatened to kill you if he 
had to pay child support;  

 you relocated out of state and you don’t 
want your batterer to know;  

 you are afraid that if your batterer pays 
child support, he may file for visitation;  

 you are afraid to see your batterer in 
court. 

You may not be able to comply with the 
work requirement because: 

 your batterer resides or works near your 
work site;  

 you moved to a shelter and you’re 
spending most of your time looking for 
housing, going to court, and 
participating in counseling; or 

 you’re recovering from injuries suffered 
as a result of the domestic violence.  

HOW CAN I APPLY FOR A WAIVER? All 
applicants for public assistance and 
recipients at the time of recertification 
should receive a screening form that asks 
questions about domestic violence. The 
screening is voluntary and confidential 
except information about child abuse and 
neglect may be reported to child protective 
services (ACS). 

If you answer yes to any of the questions on 
the domestic violence screening form, you 
should be referred a Domestic Violence 



This fact sheet was prepared by the Family Law Unit of South Brooklyn Legal Services 
with the assistance of the Legal Aid Society. 

Liaison (or DVL).  These liaisons are 
welfare caseworkers specially trained to 
assess whether you are a victim of domestic 
violence and eligible for a waiver.  Once 
referred to a DVL, you cannot be assigned 
to work or made to cooperate with child 
support rules until the DVL decides whether 
to give you a waiver.   

If you are not screened for domestic violence 
or referred to see a DVL, tell your caseworker 
you are a domestic violence victim and want to 
see the DVL.  If your caseworker won’t refer 
you, ask to speak to a supervisor.  You can also 
have your domestic violence advocate call or 
fax the welfare center.  If you have problems, 
contact a legal services provider for help. 

HOW DOES THE DOMESTIC VIOLENCE 
LIAISON DECIDE IF I NEED A WAIVER?  The 
DVL will ask you to submit documents to 
prove that you are a victim of domestic 
violence and need a waiver. Proof may include 
orders of protection, evidence that you are 
residing at a shelter, police reports, hospital 
records, pictures of injuries, or letters from 
your attorney, social worker, domestic 
violence counselor, or the district attorney. If 
you don’t have proof because you never 
sought help, the DVL can accept a statement 
from you, your family, and friends. 

After reviewing your case, the DVL will 
issue you a written decision granting or 
denying your request for a waiver.  You may 
be granted a partial waiver excusing you 
from only part of a requirement.  For 
example, if you are granted a partial child 
support waiver, a child support case may 
still be brought against your batterer, but 
you may not have to appear in court. If you 
are granted a partial work waiver, you may 
still have to work 35 hours a week but not in 
unsafe boroughs.  

WHAT IF I AM DENIED A WAIVER?  You can 
try to appeal that decision by requesting a 
fair hearing.  You can request a fair hearing 
on-line at http://www.otda.state.ny.us/oah/forms.asp; 

in person at 14 Boerum Place (downtown 
Brooklyn) or 330 West 34th Street, 3rd 
Floor (Manhattan); by fax at (518) 473-
6735; by telephone at (800) 342-3334; or by 
mail to New York State Office of 
Temporary and Disability Assistance Office 
of Administrative Hearings P.O. Box 1930 
Albany, New York 12201-1930. 

For more information about fair hearings,  
see fact sheets “What Happens at a Fair 
Hearing” and “How to Request a Fair Hearing” 
at www.sbls.org or “How to Win Your Fair 
Hearing” under “Publications” at www.legal-
aid.org.  If you request a fair hearing you 
should still ask your domestic violence 
counselor or lawyer, if you have one, to help 
you try to get a waiver before the hearing by 
writing a letter to the DVL explaining your 
situation.  

WHAT IS ADVENT?  ADVENT is a 
welfare program for victims of domestic 
violence who are living in a domestic 
violence shelter. Participation in ADVENT 
is voluntary. While most NYC welfare 
recipients are required to work 35 hours a 
week, participants in ADVENT work only 
21 hours (3 days, 7 hours a day) a week. The 
other two days (14 hours) of the work week, 
participants may engage in domestic 
violence related activities such as housing 
search, counseling, or legal appointments.  If 
you miss a work assignment while in 
ADVENT, you can be sanctioned. If you 
miss domestic violence activities, you can’t 
be sanctioned but your work hours will 
increase to 35 hours per week. Even if in 
ADVENT, you can still get the welfare rules 
waived fully if working or complying with 
child support would put you at risk. If you 
want to get into ADVENT, ask your shelter  
caseworker or the DVL. 

For more information call Legal Aid at 212-
577-3300; or South Brooklyn Legal 
Services, (718) 237-5563, or go to 
http:/www.lawhelp.org/ny/. 
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APPENDIX H 
List of Abbreviations Used in the Guide 

 
ALJ  Administrative Law Judge.  The judges in fair hearings are technically Hearing 

Officers, but they are typically referred to as ALJs. 
 
CASAC Certified Alcoholism and Substance Abuse Counselor – individuals who, 

among other responsibilities, determine the level of treatment needed for 
welfare applicants and recipients with substance abuse problems 

 
CFR  Code of Federal Regulations 
 
DOL   Unless otherwise stated, this refers to the New York State Department of 

Labor 
 
DRA  Deficit Reduction Act of 2005 – this act reauthorized and modified the terms 

of the TANF law that were originally passed in the 1996 welfare reform law, 
PRWORA. 

 
FA  Family Assistance – the main public assistance benefit for households with 

children 
 
FH   Fair Hearing – the administrative process to determine disputes in the welfare, 

Medicaid and Food Stamps programs 
 
FLSA  Fair Labor Standards Act – the Federal law governing, among other things, the 

minimum wage rules 
 
HHS  Federal Department of Health and Human Services – the agency that oversees 

the federal welfare program  
 
HRA  New York City Human Resources Administration 
 
NYCRR New York Codes Rules and Regulations 
 
OCFS  Office of Children and Family Services – The State agency that, among other 

functions, regulations the administration of child care services  
 
OTDA  New York State Office of Temporary and Disability Assistance – The State 

agency that, among other functions, regulates the administration of public 
assistance 

 
PA  Public assistance; welfare  
 
PD  HRA Policy Directive 
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PRWORA–Personal Responsibility and Work Opportunity Reconciliation Act of 1996 
 
SNA  Safety Net Assistance 
 
SSL  New York State Social Services Law 
 
TANF  Temporary Assistance for Needy Families 
 
TEAP  Training and Employment Assistance Program – A grant diversion program in 

which a recipient obtains a job, and her welfare grant is provided to an 
employer to subsidize her wages. 

 
WeCARE–Wellness, Comprehensive Assessment, Rehabilitation and Employment\ 
 
WEP  Work Experience Program 
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APPENDIX I 
 

Summary of 06 ADM-05:  “Providing Access to Temporary Assistance Programs 
for Persons with Disabilities and/or Limited English Proficiency,” dated 3/31/06 
See ADM at http://www.otda.state.ny.us/main/directives/2006/ADM/06-ADM-05.pdf  

 
This ADM covers Public Assistance, Food Stamps and the Home Energy Assistance 
Program (HEAP) 
 
The ADM reviews general local district obligations:  provide information to clients about 
disability- and language-related rights, ensure equal access to programs, benefits and 
services, offer accommodations where appropriate to ensure equal access. 
 
OTDA notes that this ADM will set forth a number of requirements but will also 
encourage LDSS flexibility in meeting these requirements. 
 
Next is a review of the legal background for both categories of accommodations. 
 
Then definitions are provided.  Among these are the following: 
 
Disability:  A person has a disability if he or she has a physical or mental impairment that 
substantially limits one or more of the major life activities, or has a record of such 
impairment, or is regarded as having such an impairment...  Among the examples 
suggested are difficulties walking, seeing, learning.  A person fitting into any of these 
categories cannot be discriminated against on that basis. 
 
Qualified person:  A person with a disability who is basically eligible for the service. 
 
The heart of the ADM is in the description of the Program Implications (starting page 8) 
and Required Action (starting page 15): 
 
Districts must review all procedures to ensure compliance; there can be flexibility in 
determining how compliance will be achieved.  Generally, districts must: 
• Ensure that all applicants and recipients have access to all programs and services.  

The process should be as seamless as possible. 
 
• Maintain a record of requests for accommodations and the district’s response. 
 
• Protect confidentiality.  Where appropriate, the district can share information 

about the need for accommodations, but not about the nature of the disability. 
 
ADA compliance:   
• Qualified persons with disabilities must have equal access to programs. 
 
•  Districts must maintain records that document recipient disabilities, and share this 

information with staff as appropriate. 
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•  Disabilites must be noted in employability assessments, and taken into account in 

developing the employability plan and in making assignments. 
 
** The right to accommodations is relevant not only to the work programs, but to access 
to assistance in general, so records must be maintained for all appropriate purposes. 

 
Limitation – the district does not have to make changes that would fundamentally alter 
the benefit, or would cause an undue burden.  However, if a particular accommodation is 
not viable, the district must investigate other means of accommodating the disability. 

 
Districts must: 
• Provide sufficient information to applicants and recipients about their rights 
 
• Make reasonable efforts to identify disabilities, either through client disclosure or 

by recognition of “apparent disabilities.” 
- The staff should make an initial inquiry, if the client agrees 

 
-  If it appears that there is a disability that might require accommodation, 

the client must be offered an opportunity for a comprehensive evaluation  
-  The district can supplement their evaluation with behavioral 

observations and historical data. 
 

Clients may establish good cause for noncompliance with various requirements by 
presenting evidence of a disability  
 
The client has the choice of whether to make use of an offered accommodation. 
-  If a client declines to access an offered accommodation, and then fails to comply,   

s/he is subject to sanction, but the district should investigate whether the failure to 
access the accommodation relates to the disability 

 
- The district should document the failure to access an offered accommodation and 

any attempted interventions before taking negative case action.  It should also 
consider making a referral to Adult Protective Services. 

 
Limited English Proficiency (LEP):   
 
Districts must: 
• Post the “Interpreter Services Poster” 
 
• Assign a staff person to be the LEP contact 
 
• If a person has limited English proficiency, the district must obtain a qualified 

interpreter 
 -  The client may bring relative or friend, but cannot be required to do so 
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-  For a person who is LEP, the district must determine the appropriate 
language, then bring in an appropriate staff person to interpret, or use 
telephone interpreter services, or a friend, but only at the person’s request 

 
The ADM then sets forth descriptions and definitions of inquiries and complaints 
• If complaint is made to OTDA, OTDA will refer it to the local district, which 

must report back within 20 days 
 
• OTDA will then provide the district with feedback, and may consult with the 

district concerning how to respond to the complaint 
 
Local districts must publish procedures for the prompt and equitable resolution of all 
ADA complaints 
 
• Districts must document investigations of complaints and their findings 
 
• If a complaint is determined to be valid, the district must take appropriate 

remedial action and, as needed, retrain staff 
 
Required action: 
• If a client must delay an appointment due to the need for an accommodation, the 

delay should not filing or other dates 
 
• Districts must have an ADA staff contact to monitor complaints and oversee ADA 

procedures 
 
• Districts must eliminate non-essential procedures or rules that deny equal access, 

such as excessive appointments or travel requirements 
 
• Districts may require more documentation of a disability if the disability is not 

readily apparent 
- The district may deny accommodations if the client refuses to provide 

requested documentation 
 

• A client cannot be compelled to participate in special programs for people with  
disabilities 

 
• Disticts must the availability of effective means of communicating with people 

with disabilities, such as sign language, braille, etc. 
 
Districts must submit a self-evaluation form to OTDA 
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APPENDIX J 
WORKFARE:  ARE PARTICIPANTS “EMPLOYEES”? 

RELEVANT CASE LAW 
 
Over the years, a number of court decisions have addressed the question, in one form or 
another, of whether and to what extent workfare participants are employees or public 
employees of the city or the agency to which they are assigned.  We weren’t sure that this 
issue – while critically important in some respects – is generally relevant for day-to-day 
advocacy, so we have placed these cases, in reverse chronological order, in this 
Appendix. 
 
Elwell v. Weiss, 03-CV-6121 (Western District of New York 2006).  While receiving public 
assistance,  Steven Elwell applied for and eventually was accepted for SSI benefits.  In accord 
with standard practice, the first retroactive SSI check was sent to the local department of social 
services, which deducted the amount it had paid Elwell in benefits.  Elwell objected, claiming that 
he had earned some of that money through his work assignments.  The court agreed, ruling that 
for purposes of the Fair Labor Standards Act (FLSA), Elwell was an employee, protected by the 
FLSA minimum wage laws, and that he had therefore earned some of his benefits, calculated by 
multiplying his workfare hours by the minimum wage.  This is perhaps the clearest statement yet 
that recipients engaged in workfare are employees under FLSA. 
 
United States v. City of New York, 359 F3d 83 (Second Circuit 2004)(originally two separate 
cases, then consolidated under this title). This case involved complaints of sexual and racial 
harassment filed by a number of New York City WEP workers.  The U.S. Court of Appeals for 
the Second Circuit ruled that workfare workers are “employees” for purposes of Title VII of the 
Civil Rights Act of 1964.  This means that they have the anti-discrimination protection and the 
rights that are given to employees under that law.  
 
Brukhman v. Giuliani, 705 N.Y.S.2d 691 (Ct. of  App. 2000).  The New York State Constitution 
Article 1, Sec. 17, provides that employees engaged in public work must receive the prevailing 
wage.  The plaintiff argued that the prevailing wage must be used in computing WEP hours.  The 
court held that the provision did not apply to WEP participants because (1) they are not 
“employees,” (2) they are not employed by “contractors” as opposed to municipal entities, (3) nor 
are they engaged in “public work” which relates to construction projects, not general services.  
The plaintiff had also claimed the prevailing wage was required under Social Services Law §336-
c(2)(b), but while the litigation was proceeding that provision was amended by the NYS 
Legislature to exclude reference to the prevailing wage. 
 
Stone v. Sweeney, 698 N.Y.S.2d 645 (1st Dept. 1999).  The court denied a request by WEP 
workers to compel the Department of Labor to allow National Employment Law Project 
representatives to be present for DOL’s processing of WEP workers’ complaints of health and 
safety violations pursuant to PESHA (Public Employee Safety and Health Act).  PESHA’s term 
“authorized employee representative” was defined only as “employees and union 
representatives”. 
 
Quick v. Steuben Co. Self-Insurance Plan, 662 N.Y.S.2d 608 (3rd Dept. 1997).  The court 
affirmed a Workers’ Compensation (WC) Board decision holding a local social services agency 
liable for WC benefits paid because the agency was the workfare participant’s “general” 
employer and the workfare site, the Salvation Army, was merely the “special” employer.  The 
agency retained “overall control over important aspect of claimant’s work,” such as provision of 
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benefits, receipt of time sheets, etc.  A similar decision can be found in Adams, v. Otsego County 
DSS, 702 NYS2d 698 (3rd Dept. 2000).  Note:  Since the SSL specifically requires that WEP 
participants be covered by WC, these decisions might be limited to finding that WEP workers are 
only employees for purposes of the WC law).  
 
Allen v. City of New York, 554 N.Y.S.2d 789 (Sup. Ct, N.Y. County 1990).  A workfare 
participant who was injured on the job was an “employee” for purposes of Worker’s 
Compensation law, so those benefits were available to him and in turn he was barred from suing 
the City for his damages.  
 
Ballentine v. Sugarman/Gotbaum v. Rockfeller, 344 N.Y.S.2d 39 (Sup. Ct, N.Y. County 1973).  
Unions and Home Relief (predecessor to SNA) recipients challenged WEP programs because 
they refused to provide job benefits, and for violations of the State civil rights law and the U.S. 
Constitution.  The court found these are not civil service appointments, there was no evidence 
that regular workers were being displaced, there was no peonage (slavery) where the person has 
the choice to refuse to work and forgo benefits.  
 
And a relevant article:  Ellis, Work is its own Reward:  Are Workfare Participants Employees 
Entitled to Protection Under the Fair Labor Standards Act?” 13 Cornell Journal of Law and 
Public Policy 1 (2003). 
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APPENDIX K 
 

STATE OF NEW YORK 
OFFICE OF TEMPORARY AND DISABILITY ASSISTANCE 

MEMORANDUM 
  
 
 TO:  All Supervising ALJ's   DATE:  April 3, 2001   
  All ALJ's  
 
FROM:  Russell J. Hanks     SUBJECT:  "Correct When Made"  
  
 
  The following guidelines have been prepared in response to inquiries from local 
districts and ALJ's, to assist ALJ's in their deliberative process, and to promote statewide 
consistency. They are intended to provide direction for the use of the Decision Outcome, 
"Correct When Made." 
  
 Where the decision to direct relief (either specific relief or a remand) turns on 
evidence not available to the agency at the time of the original determination, "Correct When 
Made" may apply, rather than an outright reversal or affirmance. While this outline addresses 
the most common circumstances to use "Correct When Made," it is not intended to be all-
inclusive. 
  
 In cases where "Correct When Made" is the appropriate outcome, the basis for this 
determination should be addressed in the Discussion section of your recommended decision. 
In addition, the Decision and Order section should indicate that the Agency's determination 
was "correct when made." The decision should then contain the directives that would have 
been applicable if the Agency were being reversed. It should also include the form paragraph 
advising the appellant of the need to cooperate where the decision (or the agency) indicates 
the need for additional information from the appellant.  
 
 If you are drafting a decision using the scripting process and the script asks for a 
choice between "Affirm" and "Reverse", you should choose "Reverse," so that the 
appropriate directives are inserted into the decision. The document should then be edited to 
reflect that the decision was "correct when made."  
 
 The Decision and Order should conform to the following example:  
 
 Decision and Order:  
 
 The Agency's determination was correct when made. However,  
 
 (Use Directives for Reversals or Remands)  
 
Several of the checklist decisions used in New York City have been modified to allow 
selection of the "Correct When Made" outcome in appropriate cases. Daniel Bloodstein will 
be sending detailed instructions on use of the revised checklist forms.  
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OUTLINE for "Correct When Made" 
 
ISSUE: FAILURE TO PROVIDE ELIGIBILITY DOCUMENTATION  
 

IF SUBMISSION WAS TIMELY (e.g., before the agency determination at 
issue):  

 
   Reverse agency  
 

Direct Agency to continue assistance or continue to process application 
(directing retroactive relief)  

 
IF SUBMISSION WAS UNTIMELY:  
 

WHERE CLIENT ESTABLISHES DIFFICULTY IN OBTAINING 
INFORMATION AND ASKED FOR EXTENSION OR ASSISTANCE PRIOR TO 
THE AGENCY'S DETERMINATION:  

 
   Reverse agency if assistance or extension not provided  
 

Direct Agency to continue assistance or continue to process application and 
provide collateral assistance (directing retroactive relief)  

 
WHERE CLIENT HAS GOOD CAUSE FOR NOT SUBMITTING DOCUMENTS, 
BUT DID NOT PREVIOUSLY EXPLAIN TO AGENCY PRIOR TO FAIR 
HEARING:  

 
   Correct when Made  
 

Direct Agency to continue assistance or continue to process application and 
allow additional time to submit (directing retroactive relief)  

 
WHERE CLIENT DOES NOT HAVE GOOD CAUSE FOR NOT SUBMITTING 
DOCUMENTS, AND SUBMITS THEM ONLY AT FAIR HEARING:  

 
  Affirm (advise appellant to reapply in appropriate circumstances)  
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ISSUE: EMPLOYMENT SANCTION  
(This analysis can be applied in non-employment situations as well)  
 
 
 WHERE GOOD CAUSE WAS ESTABLISHED AT CONCILIATION:  
 
   Reverse  
 
   Direct agency to continue assistance  
 
 

WHERE GOOD CAUSE IS ESTABLISHED FOR FIRST TIME AT FAIR 
HEARING:  

 
   Correct When Made  
 
   Direct Agency to continue assistance  
 
 
 WHERE GOOD CAUSE NOT ESTABLISHED:  
 
   Affirm 
 
 
 
 
 
 
 
 
 
 
 
 
 
 




