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SOCIAL SECURITY
REFER TQ: SAB Baltimore, MD. 21235

October 18, 1996
TO: 21l Offices of Decisionmakers and Reviewers of
Decisions Involving New York Residents

SUBJECT: Manual of Second Circuit Disability Decisions -
Bush v. Chater--ACTION

In accordance with paragraphs 5(a) and 5(b) of the Stieberger
settlement, enclosed please find a copy of the full text of the
Bush decisicn. The settlement requires SSA to include in the
"Manual of Second Circuit Disability Decisions" (yellow book),
currently used by all decisionmakers and reviewers of decisions
inveolving New York residents, any new Second Circuit decision
which delineates a holding regarding the adjudication of title II
and/or title XVI disability claims.

Also, please add the Bush decision to the "Volume of Second
Circuit Disability Decisions" maintained in your office. The
"Volume of Second Circuit Disability Decisions" (maintained by
each office of disability decisionmakers/reviewers) will now W
contain the full text in the Schisler, Dixon, Diaz, Perez,
Pratts, and Bush decisions.

If you have any questions, in New York, contact the Stieberger

Coordinator, Disability Programs Branch, New York Regional Office
at (212) 2s64-7282.

In offices outside of New York, contact the Disability Programs
Branch of your regional office.

Lo G- bl 4 e
Caroline Lott "
Acting Director
Litigation Staff
Office of Policy and Planning
Office of the Deputy Comnissioner

for Programs and Policy

Enclosure



FILE NO: EM-96-155 DATE: CCTOBER 22, 1996

TO : SSARC in Region II--FYI
All SSAARCSFOS/SSAARCSPGS in New York State--~ACTION
New York State DDS~--ACTION
SSAOPPEC (SAWNY)-—-FYI
SSAOHACO (SAWDY)--ACTION
All SSAPSCS/PSCDRS--ACTION
ODIO--ACTION
All SSAADS in New York State--FYI
SSAROPIR/SSADQBS in New York State--ACTION
All SSAOPIRS--ACTION
SSAOHARO in Region II--FYI
All OHAHOS in New York State-—-ACTION
SSAOD--ACTION
SSADCO--FYI
COS~--FYI
Chief Counsel, Region II--FYI
(SSARO - Deliver)

FROM : SSA, OPP, OPQOL, LITIGATION STAFF
Author : Ines Riley Phone: (410) 965-4138
SUBJECT: Stieberger Settlement - Emergency DI/SSI Instructions

This instruction is being transmitted pursuant to the Stieberger
settlement. This settlement requires SSA to include in the
"Manual of Second Circuit Disability Decisions" (Stieberger
Manual or yellow book), currently used by all decisionmakers and
reviewers of decisions involving New York residents, any new
published decision which delineates a holding regarding the
adjudication of title II and/or title XVI disability claims.

On August 23, 1696, the United States Court of Appeals for the
Second Circuit issued a published decision in Bush v. Chater.
Therefore, in keeping with the requirements of the Stieberger
settlement, this instruction must be added to the "Manual of
Second Circuit Disability Decisions" and the following helding
must be applied by decisionmakers and reviewers of decisions when
adjudicating title II and/or title XVI disability claims of New
York residents.

* Plaintiff applied for disability insurance benefits,
alleging disability due to a chronic cough. After plaintiff
sought judicial review of a denial decision, the district
court remanded the case to the Agency in 1987 for
consideration of a residual functional capacity assessment
in the administrative record. Following a second
administrative hearing, the Agency again denied benefits and
plaintiff sought judicial review. The court remanded again.
Plaintiff’s disability insured status expired on

December 31, 1989. The Agency held three more
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administrative hearings before issuing a denial decision in
1993. On review, the district court found for the
plaintiff, faulting the Administrative Law Judge (ALJ) for
not conducting a hearing for several days and not providing
a more complex explanation of the denial. Concluding that
the Adency had "more than enough time and opportunity" to
develop evidence and review the claim, the district court
reversed and awarded benefits. On appeal, the Second
Circuit reversed the district court judgment and affirmed
the denial of benefits.

The appeals court found that substantial evidence supported
the denial. It observed that, despite ample opportunity,
plaintiff failed to provide evidence that she could not
perform her past work as a bank teller. Further, the ALJ
carefully discussed the factors in Social Security Ruling
88-13 [subsequently superseded by Social Security Ruling
95- 5) concerning the evaluation of allegedly disabling
symptoms. Given the wide discretion Congress conferred on
the Secretary [now the Commissioner] to process millions of
disability decisions, administrative hearings on disability
claims are not like typically lengthier Federal court -
hearings, and, in particular, a full-blown adversarial
hearing is not required. As early as 1971, the United
States Supreme Court explained that administrative hearings
on Social Security disability claims "should be
understandable to the layman claimant, should not
necessarily be stiff and comfortable only for the trained
attorney, and should be liberal and not strict in tone and
operation.”" Due process reguirements apply but could be met
without such hearings being conducted like judicial trials.
Finally, the fact of a ten-year delay in processing the
claim alone did not justify an award of benefits when
substantial evidence supported the Agency’s decision.

The Stieberger Manual Preface states 'in pertinent part:

Many of the quotations excerpted in this Manual discuss how
claims should be handled at the Administrative Law Judge
(ALJ) or Appeals Council level and thus may not have direct
applicability to prior decisionmaking levels (e.g., cases
dealing with cross-examination). Those quotations are
nevertheless available in this Manual for decisionmakers at
prior levels both to provide information on how claims are
developed and decided in the Office of Hearings and Appeals
and because, in some instances, the specific holdings of how
ALJ’s should handle cases may help illuminate a more general
principle that also applies at the DDS level.
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Accordingly, cases or sections of this Manual which have
more impact on decisionmaking at the Office of Hearings and
Appeals level as opposed to the Office of Disability
Determinations level have been asterisked.

In addition, in accordance with paragraphs 5(a) and 5(b) of the
Stieberger settlement, the full text of the Bush decision was
disseminated on October 18, 1996, aleng with an instruction that
it be added to the "Volume of Second Circuit Decisions"
maintained by each office of disability decisionmakers and
reviewers of decisions involving New York residents. The
"yolume" will now contain the full text in the Schisler, Dixon,
Diaz, Perez, Pratts, and Bush decisions.

If your office did not receive a copy of the Bush decision,
immediately contact your respective Stieberger Coordinator listed
below. .

SSA Offices Other Than OHA:
Stieberger Coordinator, Disability Programs Branch, New
York Regional Office, (212) 264-7282.

OHA Offices:
Stieberger Coordinator, Office of Policy, Planning and
Evaluation, (703) 305-0720

These individuals should also be contacted if you have guestions
regarding the content of this teletype.

Retention Date: Indefinite
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10TH CASE of Leve! 1 printed in FULL format.

FLORENCE BUSH, Plaintiff - Appellee, v. DONNA E. SHALALA, Seecretary of Health and Human
. Services, Defendant - Appellznt.

Docket No. 95-6215

UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT

1956 U.S. App. LEXIS 21947

May 20, 1995, Arguad

August 23, 1994, Decided

PRIOR HISTORY: [*1] The Secrelary of Health and
Human Services 2ppeals from the decision of the United
Siales District Court for the Eastern District of New
York (Sifion, C.1), reversing the Secretary’s delermi-
nztion that the plaiatifi-appzilez, Florence Bush, is not
diszbled,

DISPOSITION: Raversed and remanded.

COUNSEL:

EDITH M. KALLAS, Esq., Milbarg Weiss Bershad
Hynes & Lerach, New York, NY.

BRUCE H. NIMS, Esq., U.S. Auwomey's Oifice,
Brooklyn, NY. ’

JUDGES: Before: KEARSE, WINTER, CALABRES],
Circult Judges.

OPINIONBY: CALABRESI

OPINION:
CALABRESI, Circuit Judge:

This case, an ordinary social security disability claim,
bas besn wandering up, down, and around the admin-
istrative and judicial systems for over ten years. It has
now reached this Count for the first time. Because of its
tortuous trajectory, we will spend a considarable amourt
of time describing the process that the plaintiff has re-
ceived in the name of administrative efficiency and better
service, those often used twin justifications of adminis-
trative decisionmaking. In the end, though, the case
tuns oo whether a siraightforward burdes of evidence
kas besn met, and on that basis, we reverse the district
couri and affirm the Sesretary,

BACKGROUND [*2)

Elevea ycars zgo, the plainiiff-zppelize, Florence
Bush, filed an application for diszbility irsurance bes-
efits under Title Il of the Social Szeurity Act. Her ap-
plicalicn stated hat, dus 1o a chrozic cough, she was
unzble to work. Since the fiiing of her ciaim, she has
not been employed. Belore that datz, Ms. Bush had
worked as 2 file clerk/lypist and as 2 bankeller, It may
or may nol bz relevant that just prier 1o the filing of
her application, her husband relocaied bis work 1o New
York City from Albany, where both had previously been
emplayecd.

A hezring conceming Ms. Bush's zpplication for
disability benefits ook place in March of 1986 befare
Administrative Law Judge ("ALI") Sidney Feaster. Ms.
Bush, appearing pro se, lestified that ske was unable o
work due to her cough. Brookward Bush, the plaintifi's
husband, also testified and stated that, besed on his own
anneyance with her cough, he thought the cough would
annoy ban): cusiomers and people in other employment
settings. ALJ Fenster denied the plaintifi"s claim, find-

ing that Ms. Bush was able Lo return to her past relevant
work;

There is no objective evidence in the record 10 establish
that claimant has any [*3] significant restfiction of ber
ability to engage in basic work activities, Claimant has
recently worked 2s 2 filecleckftypist and 2 bank teller
She is capable of returning to such work aclivity. As
claimant is able to engagz in her past relevant work ac-
tivity she cannot be found “disabled” as defined by the
Sccial Security. Act.

Ms. Bush then sought review by the Appeals Council
of the Social Security Administration {"SSA®). In July
1586, the Council denied her appeal.

Ms. Bush next filed a complaint 2gzinst the Secretary
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of Healih and Human Services (“the Secretary”) in the
Ezstern District of New York. The district court {Sifton,
1), afier a May 1987 hearing, held that ALJ Fenster
jgnored a residual functiond! capacity sssessment (hat
was in the 28ministeative record. The assessment, Judge
Sifton noted, showed (hat the plaintiff suffeced from al-
lergies and thai she needed to avoid cedain work envi-
ronments:

The performance by the ALY in evaluating this claim was
lamentable, ignoring the only residual functional capac-
tty evaluation in the recoré which recognized that this
woman suffered from ellergies, asthma, should avoid
work eavironments including dust, hemidity, [*3) tem-
perafure extremes, el calerz. The Administrative Law
Judge ignored thzt complstely, simply consigned the
woman o her pasi work without investigating the sit-
vation in which she had beea working.

Judge Siflen remandsd (be case 10 the SSA for furber
investigation of the pluntifTs medica! sinuation.

Pursuzni 1o the district court’s order, 12 September of
1987, Dr. James Vevaina, whom the Secrelary at oral
argumeant described as a Social Security doctlor, exarn-
ined Ms. Bush. He noied that plaintifi’s symoloms wers
coughing, sputum producticn, wheszizg, 2nd shoriness
of breath, Dr, Vavaina's dizgnoesis siated that Ms. Bash
suffered from chronic bronchitis and 2 post-nasal drip.
He found no limitatios whh respect to Ms. Bush's abil-
ity to lift and carry, stand, or watk. The only work
limitations he noted were (hat she was o avold 1empes-
ature exiremss, chemicals, dust, and fumes.

A sccond hearing before ALY Feasier was held in
January of 1988. Piainiifi, now represeated by coun-
sel, arguzd that Dr. Vevainz's ezzmination was defi-
cient because the doctor did not follow up on an zbnor-
mality present in 2 1985 x-ray takez at Astoria Geaeral
Hespital, nl Reviewing the evidence, ALY [*5] Fenster
again found that the plaintiff was not diszbled from pe:-
forming her past relevant work as 2 file clerk/typist or

as 2 bank leller, and deai=d her application for disability
bene(its.

nl The abnormality 1o which plainiiffs lawyer re-
ferred was actually in a 1983 x-rzy, not the 1985
x-r2y taken at Astoriz Hospital (where no abnormal-
ity was found).

Ms. Bush, for the second time, sought review by
the Appeals Council. St attached the findings of her
own physician, Dr. Gary Wzinstock, which siated that
the plaintiff suffered from allergic rainitis and bronchial
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asthma. The Council refused to hear her claim, and her
case retumned 1o the district court.

In August 1989, the district court (Sifien, 1) re-
manded the case, Thasz court found that ALJ Fenster
had erred by retying on Dr. Vevaina's repon without
more lesting, It 2lso [ound tha! the ALT had miszppiied
the burdeas of proof in requiring the plaintiff, on her
own, to pursue additional testing (o support her claims.
Finally, the count ordared further {*€] inquiry regarding
aay environmental restriciions on the plaictiff's ability
te perform her past relevant work.

Plaintifi"s eatitlement 10 social szcurity disability in-
surzncs endzd on December 31, 1989, n2 Pursuant to
the disttict coun's remand, plaintiff saw Dr. Vavaina
zgain ic May of 1990, She claimed that her cough had
worszned, Dr Vevaina reporied that the plaintiff had
sympioms of cough 2nd sinusitis, that thare was no ev-
ideace cf asthrma or emphysema, and that she was not
disablad.

n2 Toe recard does not explain why plaintifi’s dis-
ability insurance terminated on December 31, 1989,
Under the staiste, disabilicy insurancs coverzge can
end for a variery of reasens, including eligibility for
retirement paymsents. Sez 42 US.C. § 476()3).

Dr. Weinsiock, in 2 July 1990 letter to the plaintifi's
attorney, wrote that he continued to treat the plainfiff
for allergic shiniiis and 2stbma. He repornied that Ms.
Bush still required medicaticn for ber 2llergies and that
she had ssvers symntor exacerbations with [*7]) expo-
sure o dust, damp weather, or flowers. She also hzd
developed food allergies that increzsed her rhinitis. He
staied that Ms, Bush should aveid work environments
with cigarette smoke, dust, mold spores, ot flowess. Dr.
Laura Schruitt, the plaintiff's dentist, also submitted a
noie to plaintiff’s zitorney in July of 1990. Dr. Schmiil

eporied that her dental work on the plaintiff ofien had
10 be intermepted 1o permil the plaintiff to cough, that the
plaintiff pasped for breath 2! times, and that the plaintiff
had to sit with her head raised during dental procedures
due 10 2 jarge quantity of mucus.

Pursuant to the distriet count’s remand, a third hearing
was held in August of 1990, Because her eatitlement 1o
diszbility “insurance benefits expired on December 31,
1989, Ms. Bush had to show that shz was disabled
before that date in order to bz eligidle for disability ben-
efits. Ms. Bush submitad, as evidence, the Weinstock
and Schmitt letters as well zs Medicare billing state-
meots 20d bills. Dz Morton Resen, 2 vecational expert
apparently called by the government, testified that a per-
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on with 2 moderzie 2sthmatic condition who reguirss
en allergen-fres environment is nonctheless zbie {*8] o

function in am air-conditioned envirommeni such a5 2,

bznk. Based oa this testimony, ALJ Fenstzs issued his
third degisien finding that the plaintiff was not diszbled;
Ms. Bush's allergiss, he held, did not preclude her from
functioning in her past rzlevant work.

Ms. Bush agzin sought raview by the Appezls
Council. And the Council in Mzy of 1991 remandeg
Lth= case for fu; her administrative inguiry into plaintiff's
sympioms. It requesied that an ALJ "make specific find-
ings a5 10 the cradibility of the claimant's eamplaints z2ad
their effect on her 2bility to function.”

ln dus cour-., 2 hearing was held before ALT Richerd
Karpe. At that hearing, Dr. Richard Wagner wes called
by the govern:n:m zs 2 medica! advisor. He testified
that Ms. Bush's bronchoscopy and chest x-vay rasulis
wers nermal and that she suffeced only from zllergies,
B¢ lestified that the piziniifi should avoid temperature
xtremes, dust, and fumes, 2nd that she should not lifi
heavy objzcis, Afizsrthzhearing, ALJ Karpe denied Ms.
Bush's apolication, finding that she was not diszbied be-
cause shs was czpable of retuming to ber past relzvant
work.

Ms. Bush asked the Appeats Council 1o review the dz-
cision yel again. ["9] In December of 1992, the Council
remanded the case once more, for an additional eval-
tation of plaimiff’s subjective complaints of pain. It
crgzred the ALJ (o0:

zddress the issue of tie claimant’s subjective complaints
during the period at issue within the guidelines set fonk
in 20 CFR 404.1529 2nd in acc.ordar'" with the crile-
na in Social Security Ruling B8-13. The rationale will
includz, a¢ appropriate, such factors 25 the claimant’s
daily activities, the kinds, zmounts, 2ad frequency of
any rnedications taken during the period at issue, peri-

nent madica! findings and opiniens, 2nd observations of
the claimant,

Pursuani to the Appeals Council decision, a fifth ad-
minisitative hearing was held in May 1993 before ALJ
David Nisnewiiz. Judge Nisnewitz, afier reviewing the
medical evideace, found that "although the claimant has
established that s‘xc suffers from z severe respiratory
impairment, szid impairment fails 10 mest or equal the
lzvel of severity of 2ay disabling condition contained in
Appendix 1, Subpart P of Social Security Regulatiors

No. 4. Judge Nisnzwilz weal on 10 roake the following
findings:

- Toe plainiifi’s "impairment did not prevent fher] from
pc-fornmz [*10] her past relevant work zs a bank teller

from ber 2ilezed onsel of disability on May 24, 1985
through her daie lasi insured on December 31, 1689.°

*In (re disability repozt prepared by the claimant al
the tims of filing her application . . . the claimant in-
dicaied that she was placad undar no restrictions by any
treating physician. Following his examinziion of he
claimant, Dr. Vevainz raponied that the eigment's 2bil-
ity 1o sil, stznd, walk and Iift was unlimited. However,
he recommendsd that the claimant avoid exposure o a
number of environmental imtants . . . . His 2s-
sessment camresponds with tat of the claimant's treals
ing physician, Dr. Weiastock, who recommended, in
luly 1990, that the claiman: avoid exposure to cigareiie
smoke znd increzsed ameunts of dust, moid and {low-
ers. Tae Administrative Law Judge ncies that a bank
environment rvpiczlly doss not reguire exposure to the
a_iergc idzntified by Dr, Weinstock . -

ne Admicistrative Law Judze has given Lr:eug:'.z‘:..l
CO1SI(! ration 10 the elaimant's 2ilezations of cdisabiing
pain and symptems a3 required by Social S=zurity Ruling
83-13 and 20 CFR 404.152%. . . . The claimaslt
wizs prescrived Brorkosol, [*11] Set "_':- cezn Nasal
q'*1’&‘-# znd Beconasz, She reponed no edverse side-
frects fzom har use of thess medications. . . | Restlis
ol' chest x-rays, broachoescopy and blood studies wers
within pormal limits, These results have been consis-
tent from 1685 through May 1990. On physical ex-
arinatioas, the claimant has displayed normal breath
sounds, with no evideace of wheszing, rales or roonehl.
The claimant's lreating physician, D Weinsiock, re-
pons that the claimant’s symploms had improved and
at she experieaced 2 raarked response to bronchodile-
tion therapy. Following his examication of the claimant
in October 1987 and May 1990, Dr. Vevaina conciuded
tha! thers was no evidence tha! the claimant was diszbled
in any manpes”

. "Taeclaimant alleges that herdaily aclivities are ex-
tremely consiricted duz Lo persistent coughing spells. .
. . However, the claimant noted Lhat, betweszo 1985 and
1989, she was able 1o shop for clothing and shoes, wore
perfume aod lipstick and attended church on 2 weskly ba-
sis. Ske further testified that she 1aught Sunday School.
Her housckeeping chores were limited to meking beds,
doing laundry, cleaning the bathroom aad cooking. Her
husbaznd reportedly performs [*12] chores such as vac-
vuming 2gd grocery shopping. The claimant also ac-
koowledges that she bas a driver's licsnse 2ad continued
10 drive through 1989."

. "Athearing, the claimant tasiified (hat she traveled
to the Middle East in 1589 . for 2 perod of two

~wesks, The claimant 2lso Lravels to South Czrolinz an-

oually for 2 two-wesek trip during the summer months.

i
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Prasumably, if lemperature extremes did, indeed, ex-
acerbate the claimant’s symptems, she would travel o
South Carolina during 2 more temperate time of the year. |
Despite the claimant's allegations that her coughing and
breathing difficultiss are disabling, the Administrative
Law Judge finds no diagnostic studies of record which
can reasonably support the claimant’s allzgations.”

. "The clzimant continues to attend church, perform
limiled housekeeping and travels without iimitation.
Her zctivilies, in conjunciioa with de minimus [sic] med-
ical findings, lead the Administraiive Law Judge to con-
clude that the claimant's symptoms are not 2s s&veie as
altezed, . . . He does ot find that it was of such
frequency, intensity and duration . . . & {0 render
her incapable of performing substantizl gainful activity
[*13] er 2 susiained basis.”

Judaz Nisnewitz therefore denied Me. Busk's applica-
lion for benzfus,

The Appeals Council turned down the plaiatiff’s re-
quast for review ip June of 1994, poting:

Thne claimant’s (reating physicians bave consistzatly re-
poried that severs exacerdztions of her asthima occur only
upon exposure {o dust, damp weather, and flowers. The
clinical records reflect that she did improve afier treal-
meat was initiated. . . . Given the proper environmea-
ta! limitations as identified in the dacision, the claimant
is not precluded from performing the demands of her
past relevant work,

In August of 1994, Ms. Bush filed a petition in the
district court challenging the denial of benefits. The
Secrelary moved for judgment on the plezdings and the
plaintif{ opposed the motion and cross-moved for judg-
meal, arguing that the Secretary had fziled to produce
evidsnce showing that the plaintif! was not diszbled, and
that benefus were justified due to the irordinate Jeagth
of time that had elapsed since her initial complaint.

Fioally, last year in May, the district court (Sifion,
C.J.) granted the plaintiff's motion and entered judg-
memt in her favor. The district [*14] court stated that
ALJ Nispewitz had failed 1o conduct 2 hearing over "a
number of days® and that he had not providad the re-
viewing count with "findings of fact and conclusions of
law of some complexity.” The court wznt on to say that
“ths Secretary has had more than eacuzh time and oppor-
runity 1o pursuc those inquiries and make these detailed
findings of fact permitting me to review the determina-
tion, so in thess circumstanceas the remedy for the failure
to explore these matiers in the past can orly be reversal
and a remand for an award.” Accordingly, it awarded

plaintiff disabilily insurance beaefits retroactive to 1985
through December 31, 1939.

The Secretary appeals,
DISCUSSION

In evaluating disability claims, the Secretary is re-
quirsd to use a five-si2p sequence, promuigated in 20
C.ER. 5§ 404.1520, 416.920 (1931):

*First, the Secralary considers whedher (e claimant is
carrenily engaged in substantial gainful activity. 1f he s
not, the Secretery next coasiders whether the claimem
has 2 "severe impairment” which significaaly limits his
physical or mental ability to do basic work zctivities.
1f the claimant suffers such 2o impaimnent, the third
inquiry [#15] is whether, based solely oz medica! evi.
dence, the claimant has 2o impainment which s lisied
in Appendix 1 of the regulations. I &z claimant bas
such an impairment, the Secrzizry will consider him
diszblad without considaring vecational factars such as
zge, education, and wark experience; the Secrelary pre-
sumes Giat 2 claiman: who is afflicted with 2 “listed®
impairment is unable to perform substaniial gainful az-
tivity. Assuming the claimarnt does not have 2 lisied
impairment, the fourth inquiry is whelier, despite the
cizimant's severe impairment, be has the residual fune-
tenz! capasity to perform his past work.  Finally, if
the claimant is unable to perform his pasi work, the
Secretary tien determings whetker there is other work
which the claimant could perform.™ The burden of prov.
ing disability, encompassicg the first four of these steps,
is on the claimant. Tne burder of proving the fifth siep
is on the Sceretary.

Riverc v. Schwetker, 717 F2d 719, 722-23 (2d Cir.
1983) {emphases addad) (citations omitted). n3 Ms.
Bush was not found to have a “listed” impairment, and
thus she had the burden of proving that ber impairment
interfercd with her capazity to perform [*16] her rel-
evan! past work. Tre govermmen! contends that Ms.
Bush hzs rot met her burden on this point.

13 An individual applying for social szeurity dis-
ability benefits js considered to have a disability if
he or she has an Ipability "to engage in any sub-
stantial gainful activity by reason of any medically
determinable physical or mactal impairment which
can be expected to result in death or has lasted or
can be expected 1o last for a continuous period of
not less than 12 months.” 42 U.S.C. § 41631 1)A);
42 ULS.C. § 1382c(a)(3)(A). Further, "an individual
shall be determined 1o be under a disability only if
bis physical or meatal impairmen: or impairments
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are ol such scverity that he is not only unable o do
his previous work but cannot, considering his age,
education, and work experience, engage in any other
kind of substantial gainful work which exists in the
rational ccanomy, regardless of whether such work
exists in the jmmediate area in which he lives, o
whether a specific job vacancy exists for him, or
whether he would be hired if he applisd for work.”
42 U.S.C. § 423(d)(2)(A).

[=17]

ALJ Nispewitz found that Ms. Bush had not shown
that she was unable lo perform her past relevant work, If
there is "substantial evidencs® to support the Secretary's
findings, they are “conclusive™ and may not be ques-
tionsd by the district court. 42 US.C. & 403(g).
"Subsizatial evidence,” in the social sscurity disabiliy
insurance context, means “more than 2 mere scintilla. It
means such relevant evideace as 2 reasonable mind might
sccept ac adequate 10 suppont 2 conclusion.® Richardson
v. Perales, 402 U.S. 389, 401, 28 L. EZ. 24 842, 91 5.
Ci. J420 (197]) (cilztioz and internal guetation marks
omitted).

The crux of this case is whether substantial evidence
supponis ALY Nispewitz's ficding that Ms, Bush had
not met her burdea of shewing that she was unable to
perform her past relevant work., We find that substantial
evidence exists, and (b=refors reverse the district court.

Ms. Bugh, to put it mildly, has bzd rapeated chances
1o present evidence that she was not capable of perform-
ing her past relevant work. She has never come close to
mesting that burdza. Not one doctor has aver testified

10 this effect. The best she has dons is 10 quote (twice)
ar (realing physician, that she

coniinues to have relatively [*18] severe symplom exac-
erbations with exposure to dust, damp weather, or flow-
&5, She has developed food allergies, which have also
increased her allergic rhinitis symptoms, Another new
problem hias besn severe reflux esophagitis with episodes
or aspiration of gastrie sacretions. . . . Due to her
allergic rhinitis and asthma, she should avoid work en-
vironments with cigarette smoke, increased amounts of
dust or molds spores or flowers.

But this testimony does not show that she was unable to
periorm work as a bank teller or file clerk/typist. To be
sure, plaintiff presented some evideace that she had dif-
ficulty while operating a car, and that she had breathing
prodlems during her trip 1o Israel and Egypt, but this

hardly suffices as evidence that she could pot manage
7 previous jobs.
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ALJ Nisnewitz concluded that Ms. Bush retained the
capacily to perform work that did not involve exposure
to environmenial irmitants. Concluding that har work
as a bank teller did not expeses her to such imitants, he
denied her appiication for benefits. He also noted that
her x-rzys and bronchoscope testults revealad no sirong
zbnormalities, that the plaintiff worked from 1978 to
May 1585 despite her [*19] condition, that she was able
to travel to the Middle Ezsi and the Southern pari of
the United States, and Lhat she was 2ble (o funciion in
2 dzily routine in 2 heuse that was not zir-conditioned.
né

n4 ALJ Nisncwitz &lso gave substantial consider-
ation to the faciors in Social Sscurity Ruling B8-13,
and Ms. Bush does not zppear to suggest other-
wise in her briz{ to this Couri. The Ruling providsas
tha! when a claimant's symploms suggest a grealer
resiriciion of function than can be demonsirated by
objective evidence 2lone, consideratioz will be given
10 such faciors as:

1. The claimant’s daily activitics;
2. The Jocation, durztion, freguency, and intensity
of pzia or other symploms;

3. Precipliating and aggravating factors;

4. Tvpe, doszge, effectiveness, and side efiects of
medicziion that the claimeant has tzken 1o alleviate
her symptoms; -

5. Present or past lieatment, other than medication,
for relief of pain or otber symploms;

6. Any measurss the claimant uses or has used to
relieye her pain of other symptoms; and

7. Other factors concerning functional limitations
and restrictions due to pain oz other symptoms.

Ses 20 CER 404.1529(c)(3); SSR 88-13, As previ-

ously discusszd, the ALJ did consider these faclors
in his dezision.

(*20

Toe district court did not focus oo the past relevant
waork requiremment, which remains the key o diszbility
bensfits in this case. It voiced outrage at alleged impro-
prieties i the admiristrative hearing and the ten-year
delay since Ms. Bush first filed her petition. Whils
we have sympathy for the distrdet court’s reaction, we
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~znnot decorate such sentiments with the {orce of law,
n its gecisien, the district court tepeaiedly indicaied its
ycarning lor 2 more detailed inguiry. Sez,e.8., It App.
a7 ("what we're zccustomed to in this court” is "2 pro--
ceeding and hearing cxtending over a number of days,
following which there would be an opinicn and findings
of fa=is and conclusions of law of soms complexity™).
Bui administrative hezrings zre not similar to the hezr-
ings to which district courts are typically accustomed.
£5 the Supreme Cour: has observed, Congress gave Lhe
Secrzizny much diserstion to deal with the miltions of
dezcisions she must make, Ses Peroles, €02 ULS. ar 359-
400, In panticuler, z full-blown zdversasial hearing is
nol requirsd. 1d. ar 400-01 (" There eoerges an empha-
sis upon the informszl rather (han the formal. This, we
think, is as it should be, for [*21] this administrative
procadure, and these bearings, should be undersiand-
abiz 1o the layman ciaimant, should nat necessanily be
sitff and comfonabic only for the ryzized aitorney, 2nd
should be liberal and nol strict iz tons zad operation.”).
Reguirerments of due process 2pply, of course, bul what
is adzquale o maat those raquirements is undesstandasly
ciiferent in such heasings than in judicia! trials. Sez ges-
erally JERRY L. MASHAW, DUE PROCESS IN THE

- e e

LEXIS 21847, *20

ADMINISTRATIVE STATE (1985).

Nor, on thase facts, does the (zn-yzar deizy justify 2
finding in Bush's favor. The plaintiff corrzcily notes that
the Thiré Circuit has keid that the RailrozZ Retireman
Board violated an zpplicant's due procsss rights by fak-
ing almos: four years to issus a final decision regarding
disabitity benefits, Kelly v. Reilroad Ref. Bd., 625 F.2d
486, 497 {32 Cir. 1990). In Kelly, however, the count
found that there wes substastial evidanes in the rscor
that the claimant was in fast disabled. There is no such
evidencs here, and zhsent 2 finding that tha claimant was
aciually diszbied, delay alone is an insulficient basis on
which to ramand for benefits. See Gilliland v Heckler,
735 F.2d 175, 184 [+23] (3d Cir. 1936} {2 dezision 1o

evesse aod dizest ax'award for benefits "should be mads
ocly when . . . substantial evidencs 01 122 r=cord as 2
whole indicaies (nat the Clzimant is disabisd 2nd entitled
10 benziits”).

CONCLUSION

Tl -
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