
REFER TO: SAB 

SOCIAL SECURITY 

Baltimore, MD. 21235 

October 18, 1996 

TO : A11 Offices of Decisionmakers and Reviewers of 
Decisions Involving New York Residents 

SUBJECT: Manual of Second Circuit Disability Decisions - 
Bush v. Chater--ACTION 

In accordance with paragraphs 5(a) and 5(b) of the Stieberaer 
settlement, enclosed please find a copy of the full text of the 
Bush decision. The settlement requires SSA to include in the 
"Manual of Second Circuit Disability Decisionsw (yellow book), 
currently used by all decisionmakers and reviewers of decisions 
involving New York residents, any new Second Circuit decision 
which delineates a holding regarding the adjudication of title I1 
and/or title XVI disability claims. 

Also, please add the Bush decision to the "Volune of Second 
Circuit Disability Decisionsn maintained in your office. The 
"Volume of Second Circuit d is ability Decisions" (maintained by 
each office of disability decisionmakers/reviewers) will now 'k 

contain the full text in the Schisler, Dixon, Diaz; Perez, 
Pratts, and Bush decisions. 

If you have any questions, in New York, contact the Stieberser 
Coordinator, Disability Programs Branch, New York Regional Office 
at (212) 264-7282. 

In offices outside of New York, contact the Disability Programs 
Branch of your regional office. 

LL .~G,  
Caroline Lott 
Acting Director 
Litigation Staff 
Office of Policy and Planning 
Office of the Deputy Commissioner 
for Programs and Policy 

Enclosure 



FILE NO: EM-96-155 DATE: OCTOBER 22, 1996 

TO : SSARC in Region 11--FYI 
All SSAARCSFOSISSAP-RCSPGS in New York State--ACTION 
New York State DDS--ACTION 
SSAOPPEC (SAWNY) --FYI 
SSAOHACO (SAWDY) --ACTION 
All SSAPSCS/PSCDRS--ACTION 
ODIO--ACTION 
All SSAADS in New York State--FYI 
SSAROPIR/SSADQBS in New York State--?.CTION 
All SSAOPIRS--ACTION 
SSAOHARO in Region 11--FYI 
All OHAHOS in New York State--ACTION 
SSAOD--ACTION 
SSADCO--FYI 
COS--FYI 
Chief Counsel, Region 11--FYI 
(SSARO - Deliver) 

FROM : SSA, OPP, OPOL, LITIGATION STAFF 

Author : Ines Riley Phone: (410) 965-4135 

SUBJECT: Stieberger Settlement - Emergency DI/SSI Instructions 
This instruction is being transmitted pursuant to the Stieberger 
settlement. This settlement requires SSA to include in the 
"Manual of Second Circuit Disability Decisions" (Stieberger 
Manual or yellow book), currently used by all decisionmakers and 
reviewers of decisions involving New York residents, any new 
published decision which delineates a holding regarding the 
adjudication of title I1 and/or title XVI disebility claims. 

On August 23, 1996, the United States Court of Appeals for the 
Second Circuit issued a published decision in Bush v. Chater. 
Therefore, in keeping with the requirements of the Stieberger 
settlement, this instruction must be added to the "Manual of 
Second Circuit Disability Decisions" and the following holding 
must be applied by decisionmakers and reviewers of decisions when 
adjudicating title I1 and/or title XVI disability claims of New 
York residents. .# 

* Plaintiff applied for disability insurance benefits, 
alleging disability due to a chronic cough. After plaintiff 
sought judicial review of a denial decision, the district 
court remanded the case to the Agency in 1987 for 
consideration of a residual functional capacity assessment 
in the administrative record. Following a second 
administrative hearing, the Agency again denied benefits and 
plaintiff sought judicial review. The court remanded again. 
Plaintiff's disability insured status expired on 
December 31, 1989. The Agency held three more 



administrative hearings before issuing a denial decision in 
1993. On review, the district court found for the 
plaintiff, faulting the Administrative Law Judge (ALJ) for 
not conducting a hearing for several days and not providing 
a more complex explanation of the denial. Concluding that 
the Agency had "more than enough time and opportunityu to 
develop evidence and review the claim, the district court 
reversed and awarded benefits. On appeal, the Second 
Circuit reversed the district court judgment and affirmed 
the denial of benefits. 

The appeals court found that substantial evidence supported 
the denial. It observed that, despite ample opportunity, 
plaintiff failed to provide evidence that she could not 
perform her past work as a bank teller. Further, the ALJ 
carefully discussed the factors in Social Security Ruling 
88-13 [subsequently superseded by Social Security Ruling 
95- 51 concerning the evaluation of allegedly disabling 
symptoms. Given the wide discretion Congress conferred on 
the Secretary [now the Commissioner] to process millions of 
disability decisions, administrative hearings on disability 
claims are not like typically lengthier Federal court - 
hearings, and, in particular, a full-blown adversarial 
hearing is not required. As early as 1971, the United 
States Supreme Court explained that administrative hearings 
on Social Security disability claims "should be 
understandable to the layman claimant, should not 
necessarily be stiff and comfortable only for the trained 
attorney, and should be liberal and not strict in tone and 
operation." Due process requirements apply but could be met 
without such hearings being conducted like judicial trials. 
Finally, the fact of a ten-year delay in processing the 
claim alone did not justify an award of benefits when 
substantial evidence supported the Agency's decision. 

The Stieberger Manual Preface states'in pertinent part: 

Many of the quotations excerpted in this Manual discuss how 
claims should be handled at the Administrative Law Judge 
(ALJ) or Appeals Council level and thus may not have direct A& 

applicability to prior decisionmaking levels (e.g., cases 
dealing with cross-examination). Those quotations are 
nevertheless available in this Manual for decisionmakers at 
prior levels both to provide information on how claims are 
developed and decided in the Office of Hearings and Appeals 
and because, in some instances, the specific holdings of how 
ALJ's should handle cases may help illuminate a more general 
principle that also applies at the DDS level. 



Accordingly, cases or sections of this Manual which have 
more impact on decisionmaking at the Office of Hearings and 
Appeals level as opposed to the Office of Disability 
Determinations level have been asterisked. 

in addition; in accordance with paragraphs 5(a) and 5(b) of the 
Stieberger settlement, the full text of the Bush decision was 
disseminated on October 18, 1996, along with an instruction that 
it be added to the Wolume of Second Circuit Decisions" 
maintained by each office of disability decisionmakers and 
reviewers of decisions involving New York residents. The 
Volumew will now contain the full text in the Schisler, Dixon, 
Diaz, Perez, Pratts, and Bush decisions. 

If your office did not receive a copy of the Bush decision, 
immediately contact your respective Stieberger Coordinator listed 
below. 

SSA Offices Other Than Om: 
Stieberger Coordinator, Disability Programs Branch, New 
York Regional Office, (212) 264-7282. - 

OHA Offices: 
Stieberger Coordinator, Office of Policy, Planning and 
Evaluation, (703) 305-0720 

These individuals should also be contacted if you have questions 
regarding the content of this teletype. 

Retention Date: indefinite 
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IOTH U S E  of kvc !  I pri~itcd in FULL format. 

FLORENCE BUSH, Plaintiff - Appellcc. v. DONNA E. SHALALA. S c c r e t q  of Eealth a d  Hum&! 
Seniccs. Dcfendtrit - Appcll ;~ . . 

Docket No. 95-6215 

UNITED STATES COURT OF APPEALS FOR TXE SECOND CIRCUIT 

1996 US .  A p .  LEXIS 21947 

May 20. 1996, Xrgutd 

Aupusi 23, 1996, Dccided 

PRIOR HISTOW ['I] Tnc Sec:ci+iy of Bed& and 
Huma Scrviccs rppeds from b e  dccisioc of fi.e United 
Siarcs District C o w  fo: h e  Eastern Disirkt of New 
kbrk (Sifton. C.J.). rcvezing the Secre:q"s detcmi- 
nailon !hat Lt,e plixifi-appelle:. Flo::ncc Bcsh, is no: 
disabled. 

COUNSEL: 
EDITH M. KALLAS. Gq.. hiilbcrg Weiss Bershad 
Hynes & Liach .  New Yof~ .  NY. 

BRUCE H. KIMS. Esq.. U S .  Alroncy's O:fic:, 
Brooklyn, XY. 

JUDGES: Before: KEARSE, WINTER, C4L.4BRES1, 
Circuit Judges. 

OPINIONBY: CALABRESI 

OPINION: 
CALABRESI, Circuit Judge: 

Tnis caw, m o r d i n q  socizl s zwi ty  disabiliiy claim. 
has b a  (Ya~~dcring up, down, and around the admin- 
islrativc md  judicial sysicms for over tcn years. lt h a  
now reacbed this C o w  for the first Lime. Because of its 
tornous trajrtory. wc will spend a mosid:raSle amour1 
of time describing the process h a t  ibc plrintiff has rc- 
ceivcd in th: name of adzcinistrative efficiency mdbcttcr 
scrvicc, those oficn used twin justifications of adr ink-  

. trative decisionmaking. In ihe end, hou& rhe m e  
W'N on whcibcr a s:raighrforwxd burden of evidenc 
t r s  k n  met, md  on that basis, we revs-se h e  district 
w u n  and affim the S e c r t t ~ y .  

E!cv:a y c z s  q o .  lhc pldniifi-nppe!iee. Florcncc 
Bush, filed t? aqlication for diszbiliry irsurancc ben- 
efits un6e; Tide I1 or  h e  Ssciz! Scturily $.% He: a?- 
plica!ion stared b!. due lo 2 chronic ccr?g'n, she u . ~  
unable to work. Sic: Lhc filing of her claim, she hrs 
not bccn crqloyed. BcForc that dat:. Ms. Busk had 
worked as 2 filc clcrWiypis: a d  x 2 b z k  ieller. I t  nay  
or may aoi be releva1 t k t  jus: prior lc h e  filing of 
her applicarion, hcr husbad relo:a:ed his work ro Ncw 
York City from A l h y ,  where b o b  ha t  previousiy been 
enployrd. 

A hearing con.-minp Ms. Ecsh's a?plicztion .f?r 
disabiliry bene5u took place in M Z C ~  cf 1986 before 
Adminismativc Lzw J u d e  ('ALI') Sidncy F e ~ : c r .  Ms. 
Bush, qpelr ing pro se, tesiificd that sh: w+z unabl: to 
wo:k duc lo hcr cough. Brooktvard Bush. b e  plaintifrs 
husbmd, also tcstificd u d  stated hzt.  baed or. his own 
annoyrx: w i h  he: cscgh, he h o u ~ h t  the cough would 
amoy ba4: cus:omers and people in other employment 
sc:tings. A U  Fcxter dc?ied h\e plainliirs claim, find- 
ing that Ms. Bush w x  2blc to rcrurn to her prst relevant 
work: 

Tx:e is no objcciivc evidencc in h e  rctord to esrablish 
that claimant brs a y  ["j] signifi~~rit  rcstric;ion of hcr 
abiliry to engag: in h s i c  work zctivitics. Claimant has .,;j@ 
recently workd  ts a Iiic-clerkltypist a d  a bznk tell::. 
Sne is capabl: of remming to such work acliviry. As 
claimmt is able to engzg: in bcr pas: relcv2n.i work ac- 
riviry she camot be found 'diszbled' rs defined by the 
Social Security. Act. 

Ms. Burh thcn sough: review b i  the Appeals Council 
o i the  Social Securiry Admhisrrr~ioc ('SSA'). In July 
1986, thc Council dsnic.6 he: a p p d .  

BACKGROUND 1-21 
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of  E e d l h  a d  Hurnrn Scrviccs ('kc Sccictk-f) in thc 
Ezstem District of Hew York. Tnc district coun (Sifton. 
J.), alter a May 1987 hcr.in5. held h a t  ALT Fenstcr 
ignorcd a rcsidud funaiona! c:pacity messmen1 thx  
w ~ i  in the odministrzrivc record. i h e  zssssment. Judge 
Sifton noted, showed h a t  h e  piaintiff suffered from zl- 
1c:gies and that she n c d d  ro avoid c c a i n  work cnvi- 
i a i l ~ c n t s :  

- 
I nc pc:lomr?cc by h e  A U  in evduxing h i s  clGm w - ~  
Irventablc, ignoring LX only icsiduzl hc: ion+l  capac- 
i y  cvz!uaiion in 15: r a r e  which rccognizd V..ar h i s  
worn&? suffered from 2lc:gics. rs@m;, should avoiC 
work cnviromcnts including dus:. hcmidiy. [*4] tern- 
perarure extremes, et ck :a .  Thc Adrinistrative L r w  
Judgc i p o r d  h r r  wnpl::cly, simply consigned L k  
wom2n to hc: prsi wo:k without invcs:iga!ing h e  sit- 
uation in which she had k n  working. 

ludgc Sifton remuded the crsc to k c  SSA for h-&ri 
i2vcs:igrtion of  ~ 5 e  p15n!irs medic;! sircation. 

h : S u ~ i  Lo h c  districr WW'S ark, in Scprcrnbcr of 
1987. Dr. Jzxs Vc\%na, whom h c  Sr;:c:ry at orz! 
zgurncnt dcscribd a a S x i d  Sccuiiy doctor, exan- 
h e d b l s .  Bush. He noted ha t  p ign t i f ?~  s i m p t o m  wc:: 
coughing, sputum prducrion, whcczi?.~. a d  shofiness 
of brcath. Dr. Vevaiila's diagnosis s i a td  h a t  Ms. Bush 
suficred from chronic brsachiris md  2 pal-nzsal drip. 
H= found no limitzion urih rcsFk to Ms. Bcsh's abil- 
iry ro Iiii and cay, s t n d .  o r  wzlk. The only work 
I i~Aat ions  h: noted wcr: k2: she %*ti to avoid rcmpc- 
aturc exxernes, chcmica!~. dust. u d  hmcs.  

h sccond h h g  before P.U Fcxt:: was hc!d in 
J z ~ u r y  of 1988. Pizhtiff, now rcpcscntd  by c o w -  
sel, ugucd that Dr. V:v&a's :;mination wzs dcfi- 
cicnt bccausc h e  doctor did no1 follow up on a abnor- 
mality present in a 1985 x-ray t r h  a1 Astoria General 
kiospiid. n l  Revicwbg h e  evidcacc, ALI [*a Fens;:: 
a ~ a i n  lound h t  rhc p l a h i f i  wzs nor disabled from per- 
forming he: p u t  relcvrrt work as 2 file clcrWtypist o i  
a a brnk k!ler, h1d d e 6 d  he: application for disability 
b e n c h .  

n l  The a5noxd i ry  to which plzkfiff s lawycr r:- 
fe ixd w a  actudly in a.1983 x-zy, nor the 1985 
x-ny t&cn at Asiofz Hospital (whc:: no a h n o d -  
ity wzs l o u d ) .  

Ms. Bush, for the s a n d  rime. sought revicw by 
h c  Ap@s Corwci!. Sbc arrachd h: findings of her 
own physicia. Dr. G i y  Wcinstxk, which s t a t d  h a t  
h e  plaintiff suffcrd  from al!e:gic rbiiitis and bronchi21 

ashmr.  Thc Council rchsed to her. her clzim, a d  hc; 
case rcrurncd to thc dlstricl coun. 

In hugust 1969, thc districr coun (Sifton. 3.) re- 
mmdcd thc c u e .  Tx coun found that A U  Fens::: 
ha6 erred by rciying on Dr. Vcviina's rcpor. without 
n o i c  resting. It dso found h a t  h e  A U  hzd misapplied 
h e  burdens of proof in requiring h e  pl?intilf, on her 
own. to pursu:: a2dition;l Itsking lo suppon he: claims. 
F i d l y ,  h e  c3un ord-rd  iurlhcr ('61 inquiry regarding 
=y cnvirop-icc!21 r:stric;ions on  h c  pl?.i-,lilf's -dJility 
to p=rfom he: pist rc!cvr?r work. 

plaintifi-s exiileixcnt to socizl sccufdy disabili:~ iri- 
surzc: e x i d  on Decernjcr j i .  1989. d P d r s u a  to 
t i e  disbfia w a n ' s  rzm.nd, pia:.n:iii szw Dr. V C Y ~ ~  
zg& ic Mzy of 1993. She clgn?cd ba r  her cough had 
worscncd. D:. Vcvrica r e y n e d  h a t  k: pi?.inrifi had 
syr;ipiorr& o i  cough zqd sinusitis, h a t  be;: w s  no ev- 
idea= c f  z s l l cz  or ccphyscnr ,  hqd i?a: Z ~ C  was noi 
a isabid .  

r2 Tx :ecs:d Cors not ex?I?iz why pl2iniiil's dis- 
abi!ity Lnrurz-,c: ter;ri:ud 03 Dczzmber 31, i9S9. 
Under 13c staiuvc, diszbiliiy i % u : ~ i t  coverage c r 1  
end for a vii.ey of r e a m s ,  including c!igibiliry for 
rc:i:err.ent peymznts. Sc: 42 U.S.C. 5 416(i)(j). 

Dr. Wcirs:ock, i q  a July 1990 Ie!rer to the plrintifi's 
attorney, w:ot: h a t  he conthued to ireat h e  pi?.in!iii 
for zllc:gic ;'F.kiiis r-.d =&ma. He reponed that gs.  
Eush still r q i r d  rudicrtion fo: hcr dlcrgics 2nd thrr 
shc had s:vc:e s y c ? t o c  exac:.+ations with [*7] expo- 
sure to dust, dmp wcrrher, or flowc:~. She $so had 
devclo?d fcod dlcrgizs rhat ircrcrsed her rhinitis. He  
s.a~ed h a :  Ks .  Bush shou!d avoid work cnvirom:nts 
w i h  cigr-erte snoke. dust, mold spores, o r  flow:;s. Dr. 
Lzura Schnin,  k c  p lah i f r ' s  dentist, also subojtrcd 2 

note to pl&;iir"s attorney in July of 1990. Dr. Schd[ 
r:?ond ha hcr dcnla! work on fhc plaintiii o f  en had 
to be inrempted to pernit h e  plaintiff to wugh ,  h a t  h e  
plGnriff g q e d  ior b r c r h  a! times, a d  rhat rhe plGntifi 
had to sit wick her head r G s d  durir.g denta! procedu:es 
due lo z l q e  quali ty of mucus. 

.&, 

P~rsuanr  to ihc district coun's remand. a third hearing 
w a  hcld in August of 1990. B a u s c  her cmitlenent lo 
dis<oili tyksuracc benefiu expired on  Dccrrnber 31, 
1989. Ms. Bwh had to show h a t  she wrs  disabled 
before h a t  date ir ord:; to be cligiblc for disabi!ity bcn- 
efirs. Ms. Bush s f i b d t t d ,  as evidence, h e  Wcinsrock 
md Sch-jl i~ 1e::~:s u we!l u Medicxe billing s:21e- 
mccls a d  bil!s. Dr. Monon Rosen, a v c a t i o n d  experi 
a?puenrly ca!lcd by h e g o v e m n c z l ,  restifid b a t  a per- 



on with a nodcr;ic rs:hcatic condition who rcquircs 
LT Alergcn-frc: envi:onrncnl is coneihelcss abic [*a] to 
function in az zir-condi:ioned environ;ncni such rS 2 

br-1. Brscd on Kts tcstinony. Z.U F m k :  issued his 
~h i rd  dccision f.nding List the plaintiff w x  not disabled: 
Ms. ausb.'s dlcrgizs, he held, did not prclud: hcr from 
hnc:ioning ir, her p a t  rz!tvs?! work. 

Ms. Busy agrin soughr review by h e  Appcds 
Council. h d  b e  Council in May of  1991 rer.r?~dej. 
6.: crsc fo: :die: aisljnistra:ive inquiry into plaintiff's 
syrnptozs. li requtsied that rq AU 'mi<: s?e:i;?c find- 
ings cs lo ~h: c::dibi!i!y of rhe claimrrt's wmpl.?ints a d  
their effcct on he: ability to fi~ncticn.' 

In du: courr:, a h e ~ i n g  wrs hcld bcbre  A U  Rickr-d 
K q x .  At that hcr+.r.g. Dr. Richad \%%n:r w r s  d l e d  
by hi: gove.?~3cnt a a rndicz! a d v i s x  H e  testified 
Lha! Ms. Bwh's bronc?,osiopy and chu:  x-ray rcsu!ts 
were n o x a l  a d  thn  shc rilficred o d y  irorn zilcrgics. 
U: tesiifid kit f ie  pizintiii should svoid r c rnpe rmx 
e;:rcmes, Cust. a d  h?mcs, 4 t h a ~  she should not liR 
heavy objecs. A?.:: i ichceag.  AU K q c  d e n i d  his. 
Gush's appliczrioc. h d i i l g  Lha: she wrs ;.or d i sab id  b:- 
cause sh: wrs cqab!: of r c : u n i n ~  io bcr pzs: rel:r;?t 
work. 

Ms. Eosh r s k d  h e  A p y A s  Cocncil to rcview iqe de- 
cision yet a ~ z i n .  ['9] h December of 1992, d;: Council 
r e m n d t d  ihe m e  on= nor:, for a additionzl evd-  
ration of  pl$ntiffs scbjcciivc comp!rinls of pSn.  I1 
0id:id h: A U  10: 

=:dress i?: issue of b e  c l z h ~ m t ' s  subjcztive wqIa!~!s  
during Lhe period ar issue wilhin Lhc guidelines se! f o d  
in 20 CFR 404.1529 m d  in accordrxe  with the cA:- 
ria in Social Se:ci.ly Ru!ing 88-13. 'i2c rationale will 
includ:, rr a?propris!c, sud .  facton rs b e  claimant's 
d d y  ae:ivities. d;: kinds. z n o c n u ,  a d  frequency of 
t?y r n d i c a i o r ~  r a k n  d u h g  the pc%A a; issde. peni- 
@=ill n d i d  f~ndicgs znd opinions. z d  observat ior~ of 
Lhe cl&xx. 

Pursuant ro ii: A?@s Council dcision,  a fihh 26- 
minisiralive h e r i s g  wrs held in h h y  1993 before A U  
David Eiisn:wia. J u d y  Eiisncwiiz, after reviewing h e  
o d i d  evidence, fomd &at 'dhough ibe claixxmx h a  
cs:ablisid ha! she sufkrs  from a severe respka:oy 
irnpim.tnt. wid impaimen1 f d s  io r n m  o r  equr! h: 
lcvel of severiry of u y  disabling wndi:ioc contained in 
Appczdix 1, Subpar: P of  Social S c ~ ~ t y  R c g l a i o c s  
KO. 4.' Judge Nisn:wiu w c ~  on lo d e  h c  following 
findings: 

. T r c  plziniifl's 'in?aim.:ar did rot  prevent p-;] f:on 
pc:fomin_e ['lo] hcr prs: r e l e v a  work ;s a bzzk teller 
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Presumably, i f  tcm~craturc cxtr:mes did, indeed, ex- 
m r b a c  thc clainant's symptoms, she would Lr2vd 10 

South Carolina during a more tcmpcrzl: rime of LhcyCu. 
Dcsgitc the c l a i m ~ ~ t ' s  dicgations that he: w?lghing and 
brcathing di[ficultics x c  diszbling. h e  Administrative 
k w  Judgc finds no diagnostic studics of rcmrd which 
ci: rcaonably suppon h c  c!&mznt's dl:ga!ions.' 

. 'Tnc clGmzq[ continues ro arrend church, perform 
limited hoosekeeping a..d iravc!s wihout i i ~ i t a t i o n .  
He: zaivitics, ir, conjunctioa wir\ dc  mirimus [sic] mcd- 
ica! findings, lead L;.r Administra~ivc LLH Judgc lo con- 
clude that Lhc clzimmt's symptorzs a x  ns! s SCVe:C Y 

dleged. . . . H c  does nor find ha :  il u s  of such 
k:qucx.y, intensily wd duration . . . s lo rendcr 
hcr inczgablc of  p c ~ o n i n g  subs ta t id  gLrh!  activity 
['I31 cr. a SustgneG bzsis.' 

Tne Appc i s  Council t uned  d0%3 h c  pl?inlifFs rc- 
quest Tor revicw in!me of 1004, cotis:: 

Tnc c la imm's  trcitisg physicians have wxi.':cnr!y rc- 
poned ha1  sever: e;accrb:!iom of her ~ h n 2  o ~ ~ u : o n i y  
u?Jn exposure to dust, d r n p  weah::. xd fiowers. The 
clinicd records r e k :  that shc did iaprove aher Ira:- 
mcnt war initiated. . . . Givcn the proF: cnviromien- 
Id limitations Y idtn!ificd in the dxision. h e  cl&nr!t 
is no1 precluded from pcrfonning LFI: d m a d s  of her 
p s i  relcvr?~ work. 

In August o[ 1994. Ms. Bush lild a pc:ition in the 
district coun cbd lcq jng  &: denid of k n e f i u .  Tne 
Secreiary moved lo: j u d ~ m e r t  o n  thc p lsdings  m d  ihc 
plahrifi opposed h e  motion and cross-novcd for judg- 
men[, uguing h a t  thc Sccretrry had f d e d  to produce 
evidence showing that th:plain~iffwunot disabled, =d 
h a t  benefils w::e justified due to Lhc ir.or2iatc I cagh  
o l  time that had e!apsd since her initid mmplzint. 

Fiodly, last year in May. Lhc disiric: court (Sifion, 
C.J.) g r a n t 4  h c  plaintiii's motion a d  cntc:cd judg- 
ment in her favor. The district [*iS] w~ slated r h u  
hLI Nisnewiu. had f a i l d  to conduct a hexing over 'a 
number of days' and that he had not providA rhe rc- 
viewing coun w i h  ' h d i n g s  o f  f a a  u d  wnclusions of 
law of some wm?luiry.' f i e  wun w:nt on to say that 
'the Sezrctary h a  had more ~ h a n  e n o u s  timc and oppor- 
cmiry lo pursuc thosc inquiriez u d  m& those detailed 
findings or  rzct pcnoitring me to revicw h e  detenrinz- 
tion, so  in ha: ci r :unsmcs the r:&y for h e  failurc 
lo cxplorc ihcsc mattcn in the past o d y  be  revcrsal 
and a r c m d  for an awxd.' Attordbg!y, ir awarded 

plaintiff disability insurzr,ct beneI;.ts rc?roac:ivc lo IS85 
dxougn Dcccrnbcr 31, 1989. 

Tne Sccretxy appcds. - .  

In cvduating disability c l e h ,  h e  Sc re ta ry  is r=- 
qcired to use a five-st? s q ~ e n c c .  prorx!gated ic 20 
C.F.R. 55 404.1520, 616.920 (1981): 

'Firsr, Lic Secre:ary cmsiicrs whether L'.c claim?-it is 
c o ~ e n t l y  engaged in r ~ b s r m i d  g g n h l  activity. l i  he is 
not, Lhc Secretzy next w c s i d c s  whcthc: the clrimanr 
h s  a 'scverc i m p a h e n t '  which s igr i f icmly limits his 
physicd or  mental abilib to do b s i c  work aaivitics. 
If  LFIC c!?imrqt srffcrs such a impr;lz.cnl, rhc Lhird 
irquiry ['I51 i, wbed~er, b i j d  solely 02 m d i 4  evi- 
dence, the cl5mrr.r brs a i c p G x c n :  which is l i scd  
i> A?pesdix 1 of h e  regu!a:iorfi. If c'.e clahzx hrc 
such r? imp5iin:nl. b e  S z r c i l ? ,  will considcr him 
disab!:d wihout  wxiCc;:ng ~ ( ~ l l i o c a !  fac ton such a 
2 3 ,  duczi ion.  and work c;pk.ercc: k e  Sr-re!rj  ppre- 
wmcs &at a c ! r i n m  who is al:?ictd vi* a 'listed' 
irnpai;;n:nt is ur.ab!c to perfom substr?~ial gzinful a:- 
tivity. i . s s u a k g  b e  c i r imxt  docs LO; have a listed 
i n p S m = n t .  t3e founh inquky is whe'2er. despire Lhc 
ciair.znt's sevcre irn?ikmnl,  h: h s  h e  rcsiCud fur.c- 
tior:.? c>?acity to p c r f o x  his prs: w o k .  Finally, i f  
~ h c  cir?mm.t i: rmab!e to perfom his p a t  work. b e  
Sccrc:rr  h c n  dctcmines whe&cr ~he:e is other wo:k 
which ~ h c  clSmmr wu!d p d o m . '  Tne b u d e n  o fp ro i r  
ing disabi!iry, e n m m p ~ s i n g  rhc first f c t t  of rhS: s::ps. 
is on h e  c l a h m t .  f i e  burden of p rovkg  rhc fiflh s:p 
is or. Lic Sccre:~y.  

Rivcrc v. Schweikcr, 717 E2d 719, 722-23 IZG Cir. 
1983) (cmphaxs add&) (citations oni t td) .  n5 Ms. 
Bush w s  not found to have a 'listed' impr imcnr .  
b u s  shc had d ~ e  burden of proving ka! her  impaimen1 
intcrfcrcd with her czpacity lo pc60:on [*I61 her  rel- 
evant past work. Tce govcnmenl mntends t h n  Ms. 
Bush has r.ot met her bu:dcn on rhis point. 

n; An individcd applying for ~ ~ 1 . 4  s-curity dis- 
zbiliry bcncfiu is couidered to have a d isabiky if 
hc o r  sh t  hzr an inability 'to engage in any sub- 
s:mtid g&l acdviry by r w o s  of m y  ~ e d i c r l l y  
de!em.inaSle physical or r ~ c t a !  i q G m e n t  which 
can be cxpcctd to rcsult in dexh  o r  has lrsted or  
c u  be c x p c t d  10 1 s t  for a wntinuous period of 
not Icss fhm 12 iilcr.~!~.' 42 uS.C. 5 416(i)(l)(A); 
42 U.S.C. § 1383c(a)(2)(A). FurAer, 'an individud 
s h d l  he dc:cmii& 10 be under a diszbilily only if 
his physical or ncnta! i rnpzimex o r  inp2irinenls 
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arc o l  such severity ha t  hc is not oniy unablc 10 do 
his prcvious work but cannot. considering his age. 
education, md work experience, engage in m y  othcr 
kind of subsmlid gainful work which exisls in the. 
nation2 cconomy, rcgzrdless of wher\cr such work 
cxis;s in the immediate t-ea in which he lives, or 
whether a spccific job vzcmcy exists lor him, or 
whether he would be hired if he applied for work.' 
42 U.S. C. 5 423(d)(Z)(A). 

A U  h'isawitz focnd ha ;  Ms. Bush had no1 shown 
that she wzs unzhlc to p c & n  her p a t  rcicvant work. If 
here  is 'subst-dal evidence' to s u p p n  the Secretry's 
findings, they Ymclusive' a d  may not be ques- 
~ioncd by h e  district court. 42 U.S.C.  5 ask). 
'Subs:z..tid evidence,' in the sx i a l  s=?lrity disabiliry 
i r surace  context, mcr-5 'more hzn a me:: scintilla. I! 
msrns such re!cvrit cvidcnce u a rmonable mind might 
accept rr  adequate to sup7ort a conclusion.' Richardson 
\: Perales. 402 U.S. 359. 401. 28 L. LA. 2d 842. 91 5. 
Cl. 14711 (1971) (ciktio: md  in lend  quolation mu:! 
omitted). 

Tne crdx of this c s c  is whcrher substmiid evidence 
s u p p n s  A U  h'isxwiu's fioding ~62: Ms. Bush hzd 
not me1 her burdcri of shcwhg that she was u2h Ie  to 
pc:fon hc: p a l  re!evmt work. We find that substmiid 
cvidence cxists, 2nd bcrefore reverse  be districl c o w .  

Ms. Scsh. to put it ni!d!y. hrs hal  rcper td  chmcts 
to prcscx! evidence thal she was not capable of perform- 
ing her pzs; relevant work. Sh: hrr never come close to 
meeting that burdcn. Not or!: doctor brs ever leslified 
to this c f ic t .  fic best she h a  done is to quote (twic) 
her trcuing physiciao, ha t  she 

A U  Nisncwilzconcludcd thar Ms. Bush rclaincd ;he 
capacity to perform work that did nor involve exposure 
to cnvirormsntd irritmls. Concluding thzt her work 
u a bank teller did not expos: her 10 such iri lmts. .he 
denied her application for bcnefils. He d so  noted ha1 
her x-rays md  bronchoscope results rcveded no strong 
zbnormalitics, that k c  plzhtiff worked from 1978 to 
May IFSS despite he: ig19] cozdition. that she w u  able 
to mvcl  to the Middle a d  the Sou~5em pr< of 
the United Statcs, r id  hat she w a  able to function in 
a ddly routine in t hoosc h a t  was not 4;-condirioned. 
n4 

n: A U  Kisncwi~z Aso gzvc substmiid consider- 
ation lo h e  ficiors in Scciai Szurity Ru!ing 8e-13, 
a d  Ms. Bush docs not appear lo suggs t  ohcr-  
wise in her brief lo h i s  Coun. Tnc Ruli'g providcr 
Lta! whxi i? cl i imai 's  symprocs s'ug:est a g:c;itcr 
rc;t!%:ion of Fac!ion h2-1 c r i  be demonstrated by 
objrtivc cv idmc done, coxidcrarior. will be given 
to stch factors E: 

4 .  iyp:, dosr:c, eifctivcncss, sidc cffccrs of 
nc?icz:ion th?i h e  claimant h a  t 2 c n  to dlcviare 
he: syn~pluirs; 

5. Present or pa1  lrcatmcnt, olhcr Lhm medicalion, 
for ieliel of pain or orher symptorr&; 

6. . b y  mcaures the clziml: uses or  h u  csed to mni inus  to have relatively [*I81 severe symptom cxac- 
relicre her pLn or other syrnplom; m d  crbarions with e m s u r e  to dust. damu weather. o r  flow- 

e x .  Sbe hrr dev;loped food diergi;, which bave $so 
7. Od~cr  facrors conccmi7g fuction2 limitr!ions hc r cz sd  her allergic minitis symptoms. Another new 

restrictions due top& or other sympioms. problemha been severe rcflux csophagitis with episodes 
or aspiration of gastric secretions. . . . Due LO her 

S e  20 CFR SC4.1529(~)(3); SSR 88-13. As previ- 
&, 

dlergic rhiniris and as&ma, she should avoid work cn- 
vironmenu wilh cigarate smoke, incrcrscd anounu of ously dissussd. the A U  did consider these facion 

dust or nolds spores or flowers. in his dcision. 

But h i s  resdmony docs not show ha;  she wzs unable to ['20] . 
pesoon work u a b a k  teller or file clerkltypist. To be Toe disiric~ m u n  did no; focus on h e  p a t  relevhit .' sure, pl ic i i f iprcscnld some evidezcc b a t  she had dif- work require.ze~t, which re&s the key to disability 
fimlty while opcrahg  a car, &id that she had bxa~$ing bene:irs in &is w e .  11 v o i d  outrage at a l l e~cd  impro- 
problcms during he: r i p  to Israel a d  Egypt, but this prietics b thc ahbistra!ive hexing 2nd thc ten-yeu 
hrrdly suffices rr  cvidence &a! she could not mmage delay since Ms. Busb first filed her petition. While 
he: previous jobs. we have sympathy for th: district mun ' s  rticrion, we 
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n its dc:isicr.. Lqc dis:rict conn i:pea;cd!y inl icald i s  
ycziiing lor a no:: dc:z!icd inquiry. Sc:. c.g.. J L  App. 
1: 7 ('what wc'rc accustorncd to in this CCJUK' is .i?p:~-- 
c d i n g  r72 hcr izg  cz:c:ding ove: a numbcr of days, 
lollowing whici, therc would bc an opinion &?d find in:^ 
of facts a d  wnclusioas of law of ssn: wnplexily'). 
Eu; adnioistr.tive hc;;ings zrc not s i n i l z  lo L\: h t z -  
ings to which dis:;ic: couns r.c rj+!ly arztornc?.  
As h e  Su?r:mc Cour. h s  obscrvcd, Cofi~:;ss gzv: h: 
Sc=r::q rncch dlrcr:?io?. to ded wid! kc d l i o n s  of 
dzzisions shc =us: =fie.  S c  P~mres. 432 U.5. ar 39.0- 
433. L". pr-xiculz, 2 :J!!-blow advcrstizl h:ring is 
no1 ;equi;& Id. a; C S O I  ('To=:: c x e g l  r.. cmpha- 
sis u p n  k c  i;fo.zzi! rather chrn h c  f o d .  T ~ s .  w: 
Ehk, is zs it Bould be, for [-21) &is aL~inislrz!iv: 
p r d u r : ,  a d  &cr: berings, shot!d bc mtt:sinl- 
able 10 k c  irynm ci&z?t, shw!d rot nccesszSy b.. 
s;ifi and c o d o n a b k  ody  for b e  t*rd xtorncy. a(?- 
shocld be l i k z l  b i G  no1 s1Ti:t i a  ton: a d  opc;z!ion.'). 
R:quirer,:n& of duc piacess =?ply, ofwuric ,  but wha: 
is ai:quz~c :c nctr Lios: ryu i rczxns  is und:s~m&bly 
c i fkcn!  ir. s.~c;l h=.ngs h a  in juZi::.i! t i & .  See 9'5- 
:A!y JEC.Y L. M.ASt.:AW, DUE ??.OCESS IS TEE 

No:, ox hrsc facts, d x s  L".: 1:n-y:E d:iry jcstify a 
h e h g  in acsh's lwo:. 'k p!ain!iffcorrccl!y no:= the! 
l i e  XiirG Circuit has k i d  hz t  rhe Railroad Rt:irefnkt 
Zozd  violaicd ri a?31icat's due p ; o u s  fghts by I&- 
ing her isur yezs  ro issu: r f in2  dccisior. r e p d i n g  
diszbiii!~ bcne5u. Ke!!y v. ilci!road 3.1. Bd., 625 E2O 
486. 431 CC Cir. 1990). In Kelly, how-v:: C?: coun 
fowd bat  he:: w s  subs;r;!ia! evidczc h L?: record 
~hz r  k c  cl&ir,at was in f a a  disabld. Tnex  is no such 
:vide?.= hc;:. a d  zj;:>l e F!ii2g rf.2: &e c i < ~ . a t  w ~ f  
actcd!y &sab!d, dc!ay don: is a izscfkicn: brsis on 
whici to r : r , ~ ~ d  for bex5ts .  Sct G1lilc.-2 v. Hcck!cr. 
785 .F?d 178. 184 ['??I (3C Cir. 1936) (a i r i s i on  to 
rtvcx: CC dire=: ?Zzv;zG foi b e n e h  'shsuld 'oe mad: 
oLy w i t 2  . . . scbst=:izl cvid:nc: 03 k: rp :d  zs a 
wkoi: idi=:es ha: ~ . e  C l k m t  is dis2bZ =$ czlldtd 
to kx5!s') .  

V;t &,:::is:: rcv:rs: &: dis!ric: wu5.'~ c:=iiio3 
icxL72 h e  m: 10 iy: d i j i s r  au:. for r:>.srz!:~;):S of . . 
k: Sc:r::~-yLy's d:::zgrao:. dlszisit! cl Ik car- 
ui2::. 


