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SOCIAL SECURITY

REFER TOQ: SAB Baltimore, MD. 21235

October 8, 19956

TO: All Offices of Decisionmakers and Reviewers of
Decisions Involving New York Residents

SUBJECT: Manual of Second Circuit Disability Decisions -
Pratts v. Chater--ACTION

In accordance with paragraphs 5(a) and 5(b) of the Stieberger
settlement, enclosed please find a copy of the full text of the
Pratts decision. The settlement requires SSA to include in the
"Manual of Second Circuit Disability Decisions" (yellow book},
currently used by all decisionmakers and reviewers of decisions
involving New York residents, any new Second Circuit decision

Yhich delineates a holding redgarding the adjudication of title 1I
and/or title XVI disability claims.
Saems

Also, please add the Pratts decision to the "Volume of Second
Circuit Disability Decisions" maintained in your office. The
"VYolume of Second Circuit Disability Decisions" (maintained by
each office of disability decisionmakers/reviewers) will now

contain the full text in the Schisler, Dixon, Diaz, Perez and
Pratts decisions.

If you have any questions, in New York, contact the Stieberger

Coordinator, Disability Programs Branch, New York Regional Office
at (212) 264-7282.

In offices outside of New York, contact the Disability Programs
Branch of your regional office.

Koueenr G- MY *
Caroline Lott
Acting Director
Litigation Sstaff
Office of Policy and Planning
Office of the Deputy Commissioner
for Programs and Policy

Enclosure
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N(FED BTATES COURT OF APPEALS FOR THE SECOND CIRCUIT

1996 U.S. App. LEXIS 20310

Junz 10, 1996, Argusd

August 14, 1956, Dzcided

PRIOR HISTORY: [*1] Appeal (romthe judgment of the
United States District Count for the Ezstern Districs of
Nzw York, John F, Gleeson, Judge, dznying appzhlant’s
application for disability insurance benefits.
DISPOSITION: Vacraisd and remandzd.

COUNSEL: S1zven Landis, Hauppauge, NY (Robert M.

. Brigantic, Bindzr and Binder, of counsel), for Plaiaili-
Appellant,

Stanley N. Alpert, Assistant United Statzs Atiomey,

rooklyn, NY (Zachay W. Canter, Uniled States
Attorney, Varuni Nelson, Bruce H. Nims, Assistant
Uniied States Attomncys, of counsel), Tor Defendant-
Appellez,

JUDGES: Befors OAKES, ALTIMARI and WALKER,
Circuit Judges.

OPINIONBY: OAKES

OPINION:
QAKES, Senior Circuit Judge:

Appcllant Edwin F. Praus appeals the judgment
of the United States District Count for the Easierp
Distict of New Yorl, Joha F. Giecson, Judge, en?
1zr2d on September !, 1995, affimming the desision
of the Appeliec Commissionzr of Social Securiy's
("Commissionszr™) that Prats wzs not disabled within
thc mezning of 42 US.C, § 423 (1994) at or before
the ume his eligibility for disability insurancs expired.
in this appeal, Prauts claims that the Commissionsr im-
properly denied him disabiliry benefits. We find that the
denial was based on [*2) az incomplete 2nd inadequate
record which included soveral erroneous dasrminations

by the adminisirative lzw judps who heard the claim.
Azzardingly, we vacaiz the dezision of the district coun
2nd remand (he 252 10 the Commissioner for further de-

Ntk
velopment of tha evidencs and reconsideration of Pratis’s
application.

BACKOROUND

- Praus [iled an zpplication fer disability beacfits
with the Soszial Scourity Administraiien (TSSAT) in
November 1992 claiming that he was disebled dus 1o
thz manifesiations of an BIV infzciien, Prans, who was
in his mid-fories at the time, alleged in his zpplication
{hal he Bzd not besn abis 10 work since April 1587 =5
a resule of kis impairments. Previcusly. he had worked
for roughly fifizen years 25 an industrial enginzzr 2nd
mzchanic, 2 job requining sigaificam strength and ex-
enion. Beczuss of his employment history, Pratts met
the SSA's disability insured status requirsments through
December 31, 1990, and, therefors, was entitled to dis-
ability bensfits if he could prove that he was disabled on
or before that dais.

In his apphization, Pratts stated Gzt he had beon treated
on 2n oulpaticnt bzsis at the Veterans' Adminisiration
Hospital {the "VA™) [*3] in San Juan, Puzro Rico,
siarting in Auvgust 1987, Praus did not have ons treat-
ing physician, but was ssen primasily by de<tors in the
V4's Iafectious Diszase Clinie. The multitude of doe-
tors treating Pratts may explain why his medical records,
which are the bulk of the evidencz before us, are incom-
piste and do not raflazt 2 decipharable course of treat-
ment. Rather than recount every d=tzil of these records,
then, we instzad will briefly summarize their contents.

Medical Evidanzs

A Y

After going 1o the VA once in 1987 with 2 complaint
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ol poor vision, Praits began fairly regular visits in the
fall of 1988. The inadzquacics of his medical rccords
arc immediately cvident: there is no indication of what
prompicd the CT scan administered at Pratts's first visit
in mid-September 1988, nor any record of his second
visit for gastroenteriiis in late Scpiember 1988, nor 2ny
explanation provided for the diagnosis of AIDS made
2t his thied visit in ezrly October 1583, nl Pratis's
complaiats at his 1988 visits included headaches, dizzi-
ness, blurred vision, and diarchea, and he was prescribed
ampicitlin {or sinusits in November,

nl This is the fizst meation.of either K1V or AIDS
in Pratts's records. The appendiz demonsirates that
Pratts’s HIV infection had in fazi been confinmed be-
fore this visit and that he had begun treatment with
the drug AZT in 1987, The treatmeni notes {rom ths
YA, however, show no rs2ard of thase {acis.

{*<]

Praiis was wrzated at the VA nine Limss in 1989, He
continued to complain of headaches and blurred vision,
and hz azain reponed dizziness toward the end of the
yzar The rezords also show he suffered nasal sezretions,

" rashss, and betweszn 2 t2n dnd twealy pound weight

T
iots during the course of the year. Bleood tests were
recommendsd in October, but no rasulis appear 1n the
reoords, Pratls was diagnosed with maxillary sinusitis
in Novamber and was szen by 2 psychiatrist for anxiety
in Jaie Dacamber,

In exrly 1990, Praus visited the Infectious Disease
Clinic, complaining of nzck and shouldzr pain; he also
saw an ophthalmelogist for his vision problems, His
complainis of dizzinzss, headaches, and anxiety per-
sisted, and in Mareh be was diagnos=d with positional
venigo. Prats was found to be sullering from anemiaz a2
both his April end May visits, and was treated for lower
back pain staning in May. In July, Praits was again
evaluated for sinusitis 2nd veniga: the physician’s find-
ings arc almost compleicly iliegible, bul indizate nasal
blockage and positional veriigo. Treatrnent notss from
1990 show that Pratts remained on AZT and 100k other
medications as well, including Buspar for [*5) his anxih
iy and Motria for the pain in his bask 2nd head. Atths
end of Novamber, his T-cell ecount of 211 put him very
closc 1o the 200 count used by the Cenler for Dissase
Control 10 idzsntify these people whoss KIV infection
has davalopad into AIDS.

Both parties detail Praus's ireatmzat for the period
2fter his insured status expired on Dezember 31, 1990,
eatil he filed his benefits application. Although suchev-
idznce "is not irrelevant® 10 a disability detzrmination;

.
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Amone v. Bowen, 832 F.2d 34, 39 (24 Cir. 1989}, we
find it vanecessary for Lthe purposes of our discussion
here,  Suffice it (o say that Pratts continued (o suffer
from a variely of maladies eannccied 10 his HIV infee-
tion and that his medical records continued to display
an unfontunate degres of incxactitude regarding test re.
sults, medications, weight lass er gain, sympioms, and
fellow-up treatment,

Procsdural Hislory

The SSA denizd Praus’s Novembar 1952 2pplication for
baacfits in March 1993, and also denied his reguest for
reconsideration in August 1993, Praus thea requestad 2
hesring belore an administrative law judge (" ALY "), The
ALJ held the hearing In February 1994 Prats was rep-
reszated by [*6] counsel and testifisd on his own behalf,
Thz only other testimony wes that of D, Edgar Senilla,
e medics] expan calicd by the SSA who based his opin-
ions an hig review of Praus's rszords {rom the VA.
Unforiunately, the hzaring lage was mistakenly ez
off for 2 portion of Dr. Bonilla's t=siimony, leaving 2
significant gap in e adminisirative rezord,

Toe Sccretzry of Health & Human Scrviczs has pro-
mulgated 3 five-sizp procedure for evalualing disability
claims. 20 C.F.R. §4D4.1520 (1995). In this case, the
ALT found hat Fraus {1) was not cerrently working:
(2) had a scvere impalrment that significanily limited
his ahility 1o perform work; (3) was not prasumptively
disabled because his condition did not mzz! or equal the
impairments listed in the regulatiens; and (8) could not
perform his past work, The present dispute concems the
fifth deiermination -- whether there is other work thal
Prauts could do. The ALJ found that the Commissionar
had demonstrated that Praus retained his exenional ca-
pacity for light work. Afier evaluating all the evidanes,
the ALJ concludad that Pratts was not under a disabil-
ity 23 defined in Uz Social Security Act, 42 US.C, ¢
423(d) (19%4), {*7) on or belors December 31, 15650,
‘The ALJ based her conclusion on several faclors, in-
cluding Pralis’s medical records znd the testimony of
the Commissiones’s medical experi.

The ALJ issuzd her decision denying Prats disabil-
ity benefits in March 1954, Tne ALY's dezision becams
the final decision of the Comrnissioner when the Appeals
Council denied Prztts's pro se reguest for review on May
17, 1954,

ratis sought roview of the Commissionze’s dacision
in federal court pursuant (o 42 US.C. § 405(g) (19%4).
The pasties cross-moved for judgment o the pleadings,
and he gistrict covn, after 2 brief hearing, granted the
Commissioner’s molion on the ground that subsiantial
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evidence suppeniad the findings of the ALY This appeal
followed,

DISTUSSION

The siandazd for our raview of Pratts's appeal has bean

made clezr in pumerous pror decisions of this court,
When considering an zppeal of a dissdility case, “we
undsnake our own pleadry review of the 2dministrative
record to datzrmine whethar subsizntial evidancs supe
pens the [Commissioner]'s denial of bensfits.” Faves
v, Bowzn, 804 F2d 733, 785 (34 Cir. 1986); sec also
Verges v Sullivan, E98 F2d 293, 296 (2d Cir. 1990);
{*8] Forker v, Herrs, 626 F.2d 225, 23] (28 Cir. 1580).
We therefose focus our autention on the administrative
ruling rathsr than on the decision of the district eour,
Pivera v Sullivan, 923 F2d 964, $57 (2d Cir. 1981}
VWhgrer v Seerziary of HAS, §06 F2d 836, 860 (24
Cir. 1990}, 1tis not our function ¢ determing de novo
whether Pralis is disabled, Mimurs v Hecller, 750 F 24
180, 185 (24 Cir. 198%), and “we may only s2i aside
2 detzrminaticn which is based upon legal ervor or not
suppornied by substznuial evidensze.® Berry v Schweiker,
675 724 454, 267 (22 Cir. 1982) (per cutiam).
'Subs:anlia.l cwid:n::‘ har. bezn definzd by iz
upreme Coun as ~'more than 2 mere seintilla. It means
uch relevant evidenss 25 a reasonable mind might ac-
cept 25 adzguzie 10 support a conzlusion.'” Richerdson
v Feroles, 402 U.S. 389, 401, I8 L. Ed. 24 842, §1
S. Cr. 1420 (i1971) (quoting Corsolidaied Edisen Co.
v. NLRB, 305 U.5. 197, 229, 83 L. Ed. 126, 59 5. C1.
206 {1938)): se2 2lso Dies v, Shalele, 59 F.34 307, 314
(22 Cir, 1995); Amone, 832 F.2d ot 37.

Itis the rule in our cirzuit that “the ALY, unlike a judge
in 7 trial, must herself affirmatively develop the record”
in light of “the esseatially non-adversarial nawre (*5)
of 3 beneflils procesding.” Echevormia v. Secreiary of
KHS, 685 F2d 751, 755 (22 Cir. 1982}, This duty
arises from the Commissianer's regulatery obligations
1o ¢svelep 2 complete medical record befere making 2
disability detcrmination, 20 C.ER, § 404.1512(d)-(D)
(1995), znd 2xisis even when, 25 here, the claimant is
rzorasenizd by eounsel. Perez v. Chaler, 77 F3d 41, 47
(2d Cir. 199€). Basad on the adminisirative record b2-
fore us, we belizve tha! the ALY 4id pot fulfill her duty
in Pratts’s e2s2 in ssveral respecis. We

mraf
=t

ore find

that her decision 1o deny Pratis benefits is not supporied

by substantia! evidence,

First, and most remarkably, ths hearing record upon
which the ALJ relied was significantly compromissd by
the failere to transcribe 2 portion of Dr. Bonilla's tes-
timony. In 2 case suck as this, where the 2ssessment of
disability involvzs carzful consideration of medical evi-

* the A._! s degision i
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dence, the testimeny of the only medical expen musi fig-
ure prominently inthe ALY's decision making. Williens
e rel. Williarms v, Bowen, 859 F.2d 255, 261 (22 Cir,
1988} (findings of ALJ must be consistent with medi-
cal cvidence) Bell v. Secretary of HHS, 732 F2d 308,
310-12 (2d [* 10] Cir. 1984) (ALY must carefully ex-
zmine medical cvidencs, taking into 2ccount the cniire
record). Indeed, the ALS referred exier .s:\c]y 1o Dr.
Bonilla's esiimony in har evaluation of the mediea! cv.
idenee and stated that she agresd wilh his conc!usicns.
Without the benelit of a compleie transeript, howaver,
s bases for thes= conclusions werz lost e the AL the
Appzats Council, the district coun, 2nd now 10 us. s
surprising thal the Appeals Council did not remedy this
problem at the first leve! of review by granting Praus
2 new heaning. Sez, ©.g., Scime v, Sowen, 822 F2d
7. 8 (22 Cin. 1987} (nsw hearing granied whan tzped
rzasesipl was inzudible), Faz

4 wilh such za intom-
plete record of Pranis’s hearing,

we of course cannot say
o:on:.-i by subsiantial cvidence.,
=2 Mimms, 750 F£.2d ot 188 (remas

.ng io' C IC..;..c"
of information missing in L.’.‘.:".s\.np{),

Second, it appears to us that even il we wears (o dis-
regard thg missing testimeny, the resord before us is
simply inadaquaiz 1o suppon a denia! of benslits, Much
of Prauts's meadical history is missing, including his ini-
ttal dizgnosis of HIV, treatment notes [or the pericd
August 1987 - [®11) Szpiember 1588, 1zb rasulbis for
blood 2315 and other prascribed 1esis, ideatification of
soms medications, and treatment notss from his secial

worker, Morsover, the medical records that do appeas
in the record are frequently incomplete or jtlzgible and
provide no coherent overview of Pratis’s treatment. The
ealy expen medical testimony is that of Dr. Bonitla, whe
relizd exclusively on the materials in this record to form
bis opicion that Praiis was capable of light work. The
sole evidancs befors the ALY refuring Pratis's claims of
disabling pain and iliness, therzfore, was an incomplets
medical history and 2n expert opinion readersd from it.
Such 2 rezord offers us no basis 1o {ind the substantial

cvidgnce noeessary to uphold the ALY's desision, Ses
Verges, 898 F.2d a1 295-96 (sieling that 2 doctor's assess-
et of other doctor’s findings mesits "little weight” in
a disabdility determination); Kidalgo v. Bowen, 822 .24
294, 293 (24 Cir. 1987) (izsiimony of physician who
had pever exzmined claimant and relied on incompisic
medical rezords did not cons:iitule substantial evidence).

Finally, the ALY made several ervors in assessing the
cvidencs which m2y have influcnced her ultimase [712)
finding tha! Pralts was not disabizd, S$hs stated that ther
was rio evidanze of marked weight Joss or anamiz, yel
Pratis's megical records indicats 2n 2lmost twenty pound
weight Jess by Deesmber 1089, 25 well 25 apemia in

u
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Aptil and May 1950. The ALY also noted that Praus’s
1V infection was not corroboraied by an ELISA test
despile 2 treaiment note that Pratts wes "ELISA posi-
tive since 4724/88." Additionally, the ALY found no per-
sistent sinusitis even though the medical records show
treatment for sinusitis in 1988, 1989, and 1990, The
ALT wrote thal Pratis’s "HIV positive is controlled with
vilamins and proteins,® a stalement that is directly con-
trzdicied by Praus's AZT prescription and perhaps in-
dicztes a failure 1o comprehend fully the naturs of KIY
and AIDS. These errors further winnowed the amount
¢f substamiial evidencs underlying the ALT's dzeision
to deay Praus dissbility benefits. See, e.g., Dechar
v Harris, 647 £2d 291, 295 (24 Cir. 1581} (finding
ALJ's eonclusion erroneous whea contradictzd by direet
cvidenze in the record).

For the raasens given above, the ALJ did not, and
indezd could nat, dacide Prauts’s claim with the benefit
cf z compleie and 2ccurate {=13] record. She 2850 com-
miited several factual emmors in evaluating the mcdica!
evidence of Pruits's allegedly disabling cendition. We
Giersfore kold that har decision to deny Pran disability
Benehils is not supperied by substaniial evidance.

¥z also find that the ALY erred in her applicationof the
Medical-Yocational Guidelines (ths "griés™), 20 C.E.R.
Pi. 404, Subpt. P. App. 2 {1995), 1o Prans's case.
Under the Social Security Act, the Commissionar bears
heburden of proof for the final detzrmination of disabil-
ity. Generally speaking, if 2 ¢laimant suffers only from
exertional impzirments, e.g., streagth limitations, then
the Commissioncr may satisfy her burden by resoming
to the applicable grids. For 2 claimant whoss charaz-
ieristics match the criteria of 2 panicular grid rule, the
rule directs a conclusion as 1o whether he is disabled. In
this case, if Pratts suffered only {rom exertiona) impair-
ments, there is no dispuie that the grids would reguirs
2 ¢ciermination that bz was not disabled baszd upon his
ags, edueation, and prior work experiencs. If, however,
Frails “sufferzd from additional 'nongzermtional” impais-
msnle, e grid rules may not be controlling® and “the
guidelinas [*14] could not provide the exclusive frame-
work for making a disability de¢termination,” Bepp v
Bowen, 802 F. 24 601, 60<4-05 (3¢ Cir. 1985). “

Under Bapp, the applicability of the grids should be
considsred on a cass-by—case basis:

If the guidelines adequalely refiect a claimant's con-
dition, thea their use to delermine disability states is
2ppropriaie. But if a claimant's nonezemionz) impair-
meals “significantly limit the range of work permined
by his exzriional limitations™ then the grids obviously
will not acsuraiely determnine disability starus becauss

. The ALJ's coaclusian hare is similar 10 the conclu
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they [zil 1o take into account claimant’s nonexenional

impairments. ‘Accoréingly, where the claimant’s work
capasity is significantly diminished beyond that caused
by his excniional impairment the application of the grids
is inappropriate,

Id. ar 605.C6 {cuation omitied). A claimznl's work
capacity is “sigaificauly iminished” i there is an ~ad.

. ditional loss of work capaczity . . . het sO narrows 2

claimant's possibic range of work 25 10 deprive him of
a2 meaningful employmsnt opponunity.” /2. ar 655,

In the preseat case, the ALY did nat specifically anic-
ulats the nonexenional impairments that Praus sufiered.,
[*15) Noasthsless, in light of her reference to “his noa-
exertionzl limitations,” she apparently believed that ke
had somz. The AL found tha! the prids directed a con-
clusion thai Pratts was not disadbled even though she
neither identified his nonsxeniona! limitations nor con-
sidered whether 2 vocational expent was neczssary, The
AL simply proczzded direcily 1o the uhiimais guestion
of disability witiout first considzring wheother further
wsiimony was nesasszry an hght of Praus's nonzaer-
ticral impairmaate,

-

clusion

“drawn by the ALJ in Bapp that “claimant’s eapacity for

a full rangs of light work has not beon significantdy
compromiszd by his additdonal nan-sxenionad limita-
tions.” /. cr 803. Tnere, we found that the record
did not adequately explain of delerming the extent (o
which the claimant’s nonexenional impaimmznt would
further diminish his cagacity to perform “light work.”
14, We held that when 2 claimant's nonexenional im-

-t

" pairments significently diminish his ability to work, "the

[Commissionsr) must introduce the iestimony of 2 yoca-
tiona! expert {or other similar cvidencs) that jobs caist
in the economy which claimant [*16] can obtain or per-
form.” Id.

We therefore coaclude that on remand, the ALY must
conduct 2 re-svaluation 2s to whether the Commissiones
has demonstrated that Pratis's abiiity 10 pariom the full
range of light work was not significantly diminished
by kis nopsxzmisnal impairments.  If the ALJ finds
thar Prais’s ability is significantly diminished, then the
Cemmissioner should be required to present the 1esii-
mony of 2 vocational expert or other evidencs conesm-
ing the existence of jobs in the national economy for an
individual with Praits’'s limitations.

"When thers are gaps in the administraiive record
or the ALJ bas applizd an improper legal standard,
we have, on numerous ocozsions, rermandsd to the
{Commissionsr] for furhsr development of the ¢vi-
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dencs.” Farker, 626 F.24 o1 235; see also Hankerson v.
Harris, 636 F.2d 893, 8§35 (2d Cir. 1980). Remand is
panicularly zppropriate where, as here, we are “unable
to fathom the ALT's rationale in relation 1o the evidencs
in the rezord”™ without “funiher findings or clearer expla-
nation for the decision.” Berry, 675 F,2d ar 469. Because
we find the ALI's dznial of benslits was not supponicd

by substantial cvidence and was based [*17}] upon lezal
error, we ramand Prals’s case 1o the Comumissiones,

CONCLUSION
For ths foregoing rezsons, we vacale the decision of

the district count with instructions to remand the mater
to the Commissionsr for funiher procacdings.
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