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This instruction is being transmitted pursuant to the Stieberger
settlement. This settlement requires SSA to include in the
"Manual of Second Circuit Disability Decisions" (yellow book),
currently used by all declsionmakers and reviewers of decisions
involving New York residents, any new published decision which
delineates a holding regarding the adjudication of title II
and/or title XVI disability claims.

On February 22, 1996, the United States Court of Appeals for the
Second Circuit issued a published decision in Perez v. chater.
Therefore, in keeping with the requirements of the Stieberger
settlement, this instruction must be added to the YManual of
Second Circult Disability Decisions" and the following holding
must be applied by decisionmakers and reviewers of decisions when
adjudicating title IT and/or title XVI disability claims of New
York residents.

Plaintiff alleged disability due to back and knee pain
beginning in December 1989, the month that her disability
insured status explired. SSA found plaintiff disabled on
February 13, 1992, before which SSA found that she could
perform sedentary work, including her past work as a sewing
machine operator. Thus, plaintiff was denied disability
insurance benefits, but was eligible for Supplemental
Security Income {SSI) as of February 13, 1992. The Appeals
Council declined plaintiff’s request for review of the ALT
decision in this case.
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The district court affirmed SSA’s decislion as supported by
substantial evidence and ruled that new and material
evidence about the pericd covered by an ALJ declsion that is
submitted to the Appeals Council after the ALY decision is
not part of the administrative record subject to judicial
review when the Appeals Council denies review of the ALY
decision. Plaintiff appealed.

While affirming the district court’s ruling that SSA’s
decision was supported by substantial evidence, the Court of
Appeals ruled on two other points as well. First, it held
that new evidence provided for the flrst time to the Appeals
Council is part of the administrative record subject to
judicial review even when the Appeals Council declines to
raview an ALJ decision. Second, it issued a multifaceted
holding about the ALJ'’s duty to develop the administrative
record, finding in particular that the ALY sufficiently
developed the record in Perez, The court ruled that:

(aA) when the ALJ has a repert from plaintiff’s treating
physician showing that claimant can perform relevant
work, the ALJT need not seek additicenal information or
evidence from that physician;

(B) when there is nothing in diagnestic test reports to
indicate that the reports were crdered by plaintiff’s
treating physicians or that the reports were
inconclusive, the ALJ has no obligation to seek
additionzal informatiocn or evidence from the physicians
who ordered the tests;

(C) when nothing at the administrative hearing shows
that a retrospective medical assessment would provide
useful information about the disability onset date or
that a physician would be prepared to undertake such an
assessment, the ALT need not seek a retrospective
medical assessment from a physician.

In addition, in accordance with paragraphs 5(a) and 5(b) of the
Stieberger settlement, the full text of erez decision was —- 2
disseminated on April 22, 1996,&%I6ﬁ§'§?§£g;§‘instruction that it -
be added to the "Volume of Second Circuit Decisicns" maintained Ly
by each offjice of disability decisionmakers and reviewers of Ard_z ™
declslons involving New York residents. The "Volume" will now /’7%4L4&L'

contain the full text in the Schisler, Dixon, Diaz, and Perez Ao 4g
decisions, L

If your office did not receive a copy of the Perez decision, E /&43%éf
immediately contact your respective Stieberger Coordinator listed e

below. A R

heipd




SSA Offices:
Stieberger Coordinator, Disability Programs Branch, New
York Regional Office, (212) 264-7282.

OHA Offices:
Stieberger Coordinator, Office of Policy, Planning and
Evaluation, (703) 305-0720

Thess individuals should also be contacted if you have guestions
regarding the content of this teletype.

Retention Date; Indefinite
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April 1986
TO: 217 offices of Decisionmakers and Reviewers of
Decisions Involving New York Residents

_8UBJBCT: Manual of Second Circuit Disability Decisions =
Perez v. Chater--ACTION

In accordance with paragraphs 5(a) and S5(b) of the Stieberger
-settlement, enclosed please find a copy of the full text of the
Perez decision. The settlement requires SsSa to include in the
"Manual of Second Circuit Disability Decisicns" (yellow book),
currently used by 211 decisionmakers and reviewers of decisions
involving New York residents, any new Second Circuit decision
which delineates a holding regarding the adjudication of title II
and/or title XVI disability claims.

Also, please add the Perez decision to the "Volume of Second
Circuit Disability Decisions™ maintained in your office. The
"Volume of Second Circuit Disability Decisions” (maintained by
each office of disability decisionmakers/reviewers) will now
contain the full text in the Schisler, Dixon, Piaz, and Perez
decisions,

If you have any qguestions, in New York, contact the Stieberger
Coordinator, Disability Programs Branch, New York Regional Office
at (212) 264-7282.

In offices ocutside of New York, contact the Disability Programs
Branch of your regional office.

C:kikﬁimx, é;ﬁgﬁf—

‘Caroline Lott
/ Actlng Director
Litigation Staff
Office of Programs, Policy,
Evaluation and Communications

Enclosure
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6TH CASE of Level 1 printed in FULL format.

RAMONA PEREZ, Plaintiff-Appeliant, v. SHIRLEY S. CHATER, Commissioner of Sccial Sexurity
Administration, Defendant-Appelles.
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February 22, 1556, Decided

PRIOR RISTORY: {®]] Appeal from a judgment of the
United States District Count for the Southern Distric
of New York (Keenan, J.) affirming the decision of the
Secretary of Health and Human Services 10 deny social
security disability insurance benefits and supplerpental
sacurity income benefits.

DISFOSITION: Affirmsad.,

COUNSEL: JAMES M. BAKER, Broox Legal Services,
MNew York, NY, for Plaintiff-Appeliant.

LORRAINE S. NGVINSKI, Assistant United States
Attorney, New York, NY (Mary Jo White, United States
Arorpey for the Southern District of New York, Steven
M. Haber, Assistant Unjted States Attorney, of counsel),
for Defendant-Appelies,

JUDGES: Before: LUMBARD, VAN GRAAFEILAND
and MINER, Circuit Judges.

OPINIONBY: MINER

OPINION:
MINER, Circuit Judge:

Faintiff-gppellant Ramona Perez appeals from g juds-
gent of the United States District Court for the Southern
District of New York (Keenan, J.) affirming the desi-
sion of the Secretary of Health and Humap Services (the
°Secretary®) to deny Perez® application for pocial secu-
fity disability insurance benefits (*SSD*) and supple-
geental recurity incorne benefits ("SSI%). ol The district
eouri found that the Sacretary's determination that Perez
was got disabled prior 1o February 13, [#2] 1992 was
supponed by substantial evidence,

nl Effective March 31, 1985, the functions of the
Secretary of Health and Huran Servicss in secial
security cases were transferred (o the Commissioner
of Social Securiry Administration, See 42 US.C.
8% 901, S02. Accordingly, Shirley S. Chaer,
Commissioner of Sccial Security Administration,
was substituted for Donna E. Shalala, Secreury of
Health and Human Servicss, as the defendant in this
action. We refer to the Secretary in this opinion be-
cause she was the opropriate party ai the time of the
decisions at issue on this appeal.

For the reasons set forth below, we affirm the judg-

_ moent of the district court.

BACKGROUND

In March of 1650, Perez zpplied for SSD and SS1 ben-
efits under Title I1 and Tite XV] of the Sccial Security
Act. 42 US.C. §% 401 et 3eq., 138] et seq. The
Secretary rejected both gpplications in May of 1990.
On Ocicber 11, 1991, Perez filed a second st of appli-
cations for SSD znd SS] benefits, alleging that she had
been unable [23] 10 work since December of 1989 due to
back pain and anhritis in ber knees. These gpplications
also were denied, and Perez requested a hearing before
an ALJ 10 review ber October 11, 199] applications.

On December 16, 1992, a bearing was held before an
ALl Perez testified that she was 47 years old, had com-
pleted eight years of education, apd bad worked recently
&5 5 1axi driver and a sewing machine operator. She also
testified that she bad beea unemployed since 1987, and
that she was unsble to work ns a result of knee and back
problems,

Toe ALY reviewed Perez’ medical records, including -

a May 16, 1950 repont from Perez’ treating physician,
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Dr1. A. Celestin, This report stated that Dr. Celestin hnd
treated Perez for arthritis of the knees from January 17,
1928 through March 19, 1550, The report noted that
Perez had tenderness in her kness, but that her range
of wotiop was pormal. Dr. Celestin also reponied that
Perez’ gait and station were pormal, and that she did
eot se2d the assistance of orthotic devices, Dr, Celestin
fndicated thar Perez’ arhritic knee pain bad been aggra-
vated by ber recent weight gain,

The ALJ 2150 considered a February 23, 1951 repont
sating that a eomputerized {4) tomography (*CT") of
Perey’ brain and cervical spine revealed no sbnormalities
exeept for a herniated dise at disc level C4-5. In addi-
ticn, two other reports stated thal magnetic rasonance
imagings ("MRIs") of the spine, performed in August
of 1651, revealed no evideace of dist herniation, but
did reveal minimal cemtrally bulging discs a1 jevels C4-
8, CS5-5, and C6-7 and disc degeneration at other disc
levels,

The wedical record before the ALT also contained a
Eedruary 20, 1592 repont prepared by Dr. Agustin
Sarchez, Dr. Sanchez' repont indicated that he bad
examined Perez for the first ime on February 13, 1992,
ard thar Perez had complained of back pain, pumbness
o ber right hand, and decreased streugth. The repon
éetailed Perez’ limited range of motion of the kness and
spice 2nd ber decreased strength. D, |, Sanchez cop-
cluded that Perez was limired 10 lifting and carrying less
than five pounds of weight, and that she was unable to
stand znd/or walk more than two hours per day and o
sit ore than six hours per day.

Finally, the AL} considersd two 2dditional reponts.
A November 12, 1992 report prepared by D M. El-
Dakkak stated thal Perez bad undergone anhroscopic
surgery [°5] on both knees. The repon indicated that
Perez was capable of lifting and carrying up to ten
pounds of weight, continuously standing for two hours,
eontinuvously sining for two hours, and alternarely sit-
ting or standing &1 one time for three hours. A repornt
prepared by Dr. Mario Mancheno indicated that he had
gxamined Perez on May 1, 1692 and had concluded that
ghe was capable of light lifting and carrying, light push-
ing ond pulling, and that her sining was pot restricied.

Cz Jamuary 23, 1693, the ALY determined that, as of
Fedroary 13, 1992, Perez was disabled for the purpose
of receiving benefits under the Sccial Security Act. As
8 result of the ALY'p decision, Perez was pot entitled 1o
SS1 berefits for the pericd between October 11, 1591,
the date of ber SS1 application, 2nd February 13, 1592,
Bezause the ALY determined that Perez had pot become
dicsbled prior to December 31, 1939, the date on which

her disability insured status expired, Persr was 2ot &-
titled 10 any $SD benefits. a2

a2 In order to be eligiblz 1o recsive SSD, 2 claimant
moust have worked for at Jezst 20 of the 40 calendar
gquarters preseding the onset of disability, Sse 42
US.C. §423(cX1). December 3], 1989 was the last
date on which Perez satisfied this requirement.

{*8

After the AlJ issued his decision, Perez requesizd rz-
view by the Appeals Council and submined three pieces
of new evidencs: (1) Dr. Celestin’s treatment potes
for 1he pericd of Japuary 17, 1982 through March 19,
1550; (2) an April 21, 1993 repont from Dr. Calestin;
and (3) an April 16, 1993 repont from Dr. Sanches, The
pew repont from Dr. Celestin, who was Perez’ tresring
physician from 1988 to 1950, indicated that Perez sui-
fered from arthritis in toth of her knees, and that sbe
could stand continucusly for up to ooe houz, sit continu-
ously for up to five bours, and altzrnately sit or stand &
one time for ope bour. Dr. Sanchez' repont of April 16,
1993 indicated that be bad treated Perez for back pain
and arthritis of the knees, and that Perez' last visit bad
been op February 13, 1892, Dr. Sapcher stated that
Perez could stand continuously for up to thirty minutes,
sit continuously for vp 1o thirty minutes, and alternately
sit or stand for up W ons hour af a tirme. The Appeals
Council denied Perez’ request for review, and stated that
it had considered the pew evidencs and that it did pot
provide a basis for changing the ALY's decision,

Perez sought review of the Sacretary's [¥7) éecision
in the district court, pursuzmt to 42 U.S.C. § 405(3).
Parez thea moved for judgment on the pleadings, pur-
suant to Fod. R. Civ. P 12(c), and the Secretmry
cross-mwoved for judgment on the pleadings. Om April
7, 1595, the districs court denied Perez' motion and
granted the Secrstary’s motion. Ferex v Shalale, 850
F Supp. 218 3.DN.Y. 1595). Relying on Eeds v
Secretary of Departmery of Health & Human Services,
933 F.2d 815 (7th Cir. 1593), the district court beld that
the new evideacs submined 10 the Appeals Council did
tot form part of the administrative record for review
and that it was pot required to eonsider the sew evi-
dence. Nonetheless, the district eourt Rated hat, even
i it were to consider the pew evidence submined to the
Appeals Courcil, this evidence did pot suppont Persz’
eontention that ghe was disabled prior 1o February 13,
1992, Accordingly, the district count concluded that the

Secretary's decision was supponid by substantial evi-

dencs. This appeal followed.
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DISCUSSION

On appeal, Perez contends that the district court esred
in holding that the evidence submined to the Appeals
Council following the decision of the ALY did pot e-
eome part [°8] of the record for the purpose of judicial
veview. She also claims that, because this evidence eom-
tradicted the ALY's finding that she was pot disabled
prior 1o February 13, 1992, the Secretary’s decision is
oot supponied by substantial evideacs. Finally, Perez
contends that she was denied a fair hearing besause the
ALJ did pot fully develop the administrative record.

1. Contents of the Record

A request for Appeals Council review of an ALY's de-
tsion i the fourth and final stage in the administra-
tive process of adjudicating claims for benefits under
the Sccial Security Act. n3 Sceial Security regulations
expressly suthorize a claimant 10 sudbmit pew and ma-
terial evidence 10 the Appeals Council when reguesting
review of an ALJ's decision. 20 C.F.R. 33 404.970(),
416.1470(b). If the new evidence relates 1o 3 peried
before the ALY's decision, the Appeals Council “ghall
evaluate the entire record including the pew and ma-
terial evidence submitted . . . [and] then review the
case if i1 finds that the administrative law judge's action,
findings, or conclusion is contrary to the weight of the
gvidence currently of record.” § 404.970(0); sez also §
416.147C(b).

n3 The first thres steps are the initial determina-
tion, reconsideration, and a bearing before an ALY
Ses 20 CF.R. 8§ 404,900, 416.1400,

{*9]

When the Appeals Counci] grants review, the deci-
sion of the Appeals Council is the final decision of
the Secrewary. Sec 20 C.F.R. §§ 404.981, 416.1431.
However, if the Appeals Council denies seview, the
All)'s decision becomes the Secretary's final decision.
Ser §3 404.981, 416.148]1. The final decision of the
Secrzary is subject to judicial review. 42 US.C. §
4€05(3). In reviewing the Secretary's decision in the
preasnt case, the district count found that the pew ev-
idenes subminied to the Appeals Council did pot form
pant of the administrative record for judicial review.
However, Perez argues that this evideace is pant of the
ddministrative record even when the Appeals Council
€enies review of the AL)'s dacision.

The circuits that have addressed this question have
rexched differeat conclusions. The Sitth and Seventh
Circuits have beld that, when the Appeals Council de-

nies review, the administrative record dees not include
new evidence first submitied to the Appeals Countil,
Sea Conton v. Sullivan, 2 F.3d 652, 695-96 (&h Cir.
1993); Eads, 983 F.2d a1 817, in Eads, the Seventh
Circuit held that, because it is the ALJ's decision that is
reviewed by the district [*10] court when the Appeals
Council denies review, “the correctness of that desision
depends on the evidencs that was before [the ALT).®
983 724 or 817. Toe court stated that 1o hold otherwise

- “would change our role from that of a reviewing court to

that of an administrative law judge, required to sift snd
weigh evidenes in the first instanes, rather than limjted
as we are to reviewing evidentiary determinations mede

by the front-lire factfinder.® Id. &t 817-13.

Oo the other hand, five circuits have concluded that
the pew evidence submitted to the Appeals Councif be-
comes part of the administrative record for purposes of
judicial review when the Council denies review. O‘Dell
v, Shalala, 44 F.3d 855, 859 (1Ch Cir. 1994); Kecton v.
Depaniment of Health & Human Servs., 21 F.2d 1064,
1067 (11th Cir. 1994); Ramireg v. Shalola, 8 F.34
1449, 1452 1k Qir. 1993); Nelsor v, Sullivan, $66
F.2d 363, 366 (&h Gir. 1992); Wildns v. Secretary,
Dep't of Health & Human Servs., 933 F.24 93, 96 (4th
Cir. 199]). 1n O'Dell, tbe Tenth Circuit held that pew
evidence submined to the Appeals Council “hecomes
pan of the administrative racord 1o be considered when
evaluating the {°11] Secretary's decision for substantial
evidence.® 44 F.3d a1 859. Tae O'Dell coun reviewed
the other ¢circuits’ reasonirg in reaching their decisions
and explained that its bolding was based on thres consid-
erations. Id. ar 858-59. The courn poted that 20 CER.
§ 404.970(b) expressly authorizes claimants 1o submit
pew evidencs to the Appeals Council, and that ignoring
this evideacs on review might undermine the purpose
of the regulation, Second, the ¢ourt observed thar the
regulations sesm to make the pew evidencs part of the
administrative record by requiring the Appeals Council
to evaluate the pew evidence, Finally, the count sated
that, “because the Secretary's decision does pot become
final umiil afier the Appeals Council denies review or
issues its own findings, ber 'final decision’ pacegsarily
includes the Appeals Couneil's conclusion that the A1Y's
findings remained correct despile the new evidence." M.
a1 859. We consider this ressoning persuasive,

Like the Teoth Circuit, we bold that the pew evi-
dence submitted to the Appeals Council following the
AlJ's decision becomes part of the administrative record
for judicial review when the Appeals Council denies
review [°12] of the AL)'s decision. In promulga-
ing § 404.570(b) and § 416.1470(b), the Secretary ex-
pressly authorized elaimants to submil pew evideace to

the Appeals Counci! without 3 "gocd eause® require-
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eeat, Cf. 42 U.5.C. § €05(g) (stating that the district
court may order additional evidencs 1o be taken before
tbe Sscretary, but only upon 2 showing “that there is
geed eause for the failure 1o incorporate such evidence
fato the record in a prior preceeding”). Toe only lim-
ftations stated in these fules are that the evidenss pust
ke rew apd material and that it must relate 10 the pe-
sicd o or before the ALJ's decision. This regulation
was promulgated by the Secretary 1o provide claimmnts
& final opportuaity 1o submit additional evidence bejore
the Secretary’s decision becomes final. Accordingly,
ignoring this new evidence on judicial review would
undermine the purpose of the regulation.

In =ddition, the regulations sppear to trex the pew
evidencs as part of the administrative record. Toe reg-
ulations require the Appeals Council to "evaluate the
entire record including the pew and material evidence
submitted . . . [and} review the case if it finds that
the [A1)'5] sction, findings, §*13] or conclusion is con-
trary 10 the weight of the evidence currently of record.®
§ 404 970(b); see also § 416.1470(b). Therefors, even
when the Appeals Council declines 10 review a degision
of the ALJ, it reaches jts decision only afier examining
the eatire record, including the pew evidencs submirned
after the ALY's decision. Becanse the regulations re-
quire the Appeals Council 1o review the pew evidence,
this pew evidence must be wreated as pan of the z2dminis-
trative record. Furthermore, the administrative proeess
eontinues when a claimant requests the Appeals Council
1o feview a desision of an ALJ. The regulations pro-
vide that the Secretary’s decision does pot becore final
until after the Appeals Council either rules on 3 case
th it has acoepred for review or denies review. Sae
20 CER. §3 404,955, 416.143). Therefore, when the
Appeals Council denies review afier considering pew
gvidencs, the Secretary’s final decision “npecessarily in-
eludes the Appeals Council's conclusion that the ALY's
findings yemained correst despite the mew evidencs.®
O'Dell, 44 F 3d ar 839, Accordingly, the administrative
record should contain all evidencs submined tefore this
final decision, {214] including the new evidence that was
201 befors the AL

I Eads, the Seventh Circuit was concerned that, if
oew eridence submined o the Appeals Council was con-
sidersd part of the administrative record for review, the
erurt’s role would be transformed *from that of a se-
viewing eount 1o tha of an administrative Jaw judge.®
933 F2d ar 817. It seems 10 us that this conesrn is
enfounded. Our belding tha evidence first submitted
to the Appeals Council becomes pant of the edminis-
trative record does rot require the district coun or this
€ount 10 perform any fuections performed by an ALY,
When the Appeals Council denies review after consid-

ering pew evidence, we simply review the entire 2dmin-
istrative record, which includes the new evidence, &nd
determine, as in every case, whether there is substantial
evidencs to suppon the decision of the Secretary,

2. The Evidenes

The findings of the Seeretary are conclusive if they are
supported by substantial evidencs. 42 U.S.C. § 405(3).
Substantial evidence i3 “more than a mere seintilla, It
means such relevant evidencs as a reasonable mind might
aroept as adequate 1o support a ¢onclusion. ® Richardson
v. Perales, 402 U.S. [*15] 389, 401, 28 L. Ed. 2d &42,
91 8. Q1. 1420 (1971) (quoting Consolidased Edison
Co. v. NLRE, 305 US. 197, 225, 83 L. Ed. 126, $9 5.
Q. 206 (1938)). Because the distriet court applies the
2ame standard of review, "our focus is Dot so much on
the district court's ruling as it is on the tdministative
nuling.* Rivera v. Sullivan, 923 F.2d 564, $67 (24 Cir.
1691) {quoting Vbgner v. Secrerary of Health & Humean
Servs., 806 F.24 856, 860 (22 Gir. 1590)).

Tae definition of *disabled” is the same for purposes of
trecsiving SSD and SSI beoefits. Compare 42 US.C. §
423(d) with 42 U.5.C. § 1382x(a). Tae Secveury has
promulgated a five-step precsss for evaluating disabil-
ity claims. See 20 CER. §§ 404.1520, 416.920. The
first step of this proeass requires the Secyetary to de-
termine whether the claimant is presently employed. If
the ¢laimant is not employed, the Secretary then deter-
mines whether the ¢claimant has a “severe impairment”
tha: limits her capacity to work. If the ¢laimant has such
an impairment, the Secretary pext considers wheter the

claimant has an impairment that is listed in Appendix -

1 of the regulations. When the claimant bas such an
impairment, the Secretary will find the claimant dis-
abled. However, if the [216] claimant doss pot have
a lisied impainment, the Secretary must determise, un-
der the fourth step, whether the claimant possesses the
residual functional eapacity 1o perform her past relevant
work. Finally, if the claimsnt is ynable to perform ber
past relevant work, the Secretary determines whether the
¢laimant is capable of performing any other work. If
the claimant satisfies ber burden of proving the require-
ments in the first four steps, the burden then shifis 1o the
Secrelary to prove in the fifth step that the claiznant is
capable of working. S22 Carroll v Secreary of Health
& Human Servs., 705 F.2d 638, 642 (24 Cir. 1983).

The Secreuary's regulaticns provide charts that ae
vsed 1o determine what tfype of work the claimant is
eapable of performing. See 20 C.F.R. § 404, Subpl.

P, App. 2. These charus set forth several factors such .

s a claimant's age, education, md previous work es-
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perieses, and indicate whether a claimant has the resid-
ual functional capacity 1o perform work in any of five
eategories of jobs: very beavy, heavy, medium, light,
and sedentary. Sedentary work is defined 25 work that
fmvolves lifting up to ten pounds af 2 time and eceasion-
ally lifting and [°17} earrying light objects. 20 C.ER.
§ 404.1567(2). Sedentiry work also generally involves
&y 10 two bours of standing or walking and six bours
of sitting i an eight-hour work day. Sccial Security
Ruling 83-10; ses also 20 C.ER. 8 404.1567(a).

Ip tbe present case, the ALY determined 1bat, as of
February 13, 1592, Perez was unsble to perform ber
past relevant work as a3 sewing machine operator and
did pot have the residual functional eapacity to perform
sedentary work., The ALY also explicitly found thar,
because Porez possessed the residual functional capac-
ity to perform sedentary work prior to February 13,
1592, she was capable of working at her previous job as
a sewing machine operator befors February 13, 1952.
Accordingly, the ALY concluded that Perez was disabled
ts of February 13, 1992, Perzz claims that the three
piecss of evidence subminted to the Appeals Council
prove tha! she became incapabie of performing seden-
twy work prior to February 13, 1592, We disagres.

The evidence subminied by Ferez 1o the Appeals
Council does not contradict the ALY's finding that Perez
was capadle of performing sedentary work prior to
February 13, 1992, and therefore the AlJ's determi-
nation {*18] is supported by substantial evidence, First,
Dr. Celestin's treatment notes for the period of January
17, 1588 through March 19, 1950 are consistent with his
report of May 16, 1590, and provide nothing to suggest
that Perez was unable to perform sedentary work prior 1o
February 13, 1992, Similarly, Dr. Celestin’s repent of
April 21, 1993 is fully consistent with the ALJ's finding
that Peraz hag the residual functional cxpacity to perform
gadentary work prior to February 13, 1992. This sepon
states that Perez could “continuously stand® for up to
ooe bour, "continuously sit” for up to five bours, "alter-
aately sit ot stand a1 one time* for up Lo one bour, lift 21
10 20 pounds, and carry 11 10 20 pounds. Perez argues
that this language means that she eould sit for enly a total
of five bours per day and could stand for only a wotal of
ene hour per day, We think that Perez misinterprets the
plaim language of the report. The report explicitly states
that Perez could “continucusly® stand for up 10 one hour
#ed “sontinuously® sit for up to five bours. This lan-
guage indicates that Perez eould stand for up 1o one hour
witbout an interruption or a break, and that she eould
8it for wp 1o five [*19) bours without an interruption or
8 break, Therefore, Dr. Celestin's repont of April 21,
1593 dees pot demonstrate that Pere2 was incapable of
performing sedentary work prior to February 13, 1592

and thus does Dot contradict the ALY's finding,

Finally, Dr. Sanchez’ repert of April 16, 1653 dees
rot contradict the ALY's finding, Although the April
16th yzport may support Perez' eontention that she was
unable to perform sedentary work, it dees ot indicsta
that she was incapable of performing sedentary work
prior to February 13, 1992, The report describes Feoze!
medical cordition as it existed on the date of ke last
visit, February 13, 1992. It dees noi describe ber ¢on-
dition prior 1o that time. Accordingly, the Secretxry's
finding that Perez was disabled as of February 13, 1552
is supported by substantial evidencs.

3, Duty 10 Develop the Record

Besagse 3 bearing on disability benmefits js a pon-
adversarial procesding, the ALY generally has an affir-
mative obligation 1o develop the administrative record.
Echevarria v. Secretary of Heclth & Fuman Servs., 635
F.2d 751, 755 (24 Gir. 1982). This duty exists even
when the claimant is represented by counse! or, as bere,
by [v20] a paralega). See Bakerv. Bowen, 886 F.24 289,
292n.1 (10th Cir. 1989) ("The ALY, . , has the affirma-
tive dury to fully and fairly develop the record regardless
of whether the xpplicant is represenied by an anorney or
8 paralegal.”), The Secretary's regulations descrite this
duty by stating thar, *before we make a determination
that you are not disabled, we will develop your complete
madical history . . . {and] will make every reasonable
effort 10 belp you get medical reports from your own
medical sources when you give us permission 1o request
the reports.* 20 C.ER. § 404.1512(d). The regulations
also state that, “whes tbe evidencs we receive from your
treating physician . . . or other rmedical gourcs is in-
adequate for us 10 determine whether you are disabled,
. + . we will first recontact your treating physician .
. . ©Or other medical source to determine whether the
additional information we peed is readily available,® 20
C.ER. §404.1512(¢).

Perez claims that the AL) fajled 1o fully develop ber
reedical record. Specifically, Pevez argues that the ALJ
failed to: (1) obtain sufficient information from Dr.
Celestin; (2) obtain evideats from the physicizns who
ordered the [°21] CT and MRIs in 1991; and (3) pask
information from Dr. Saocher and Dr. El-Dakkak re-
garding the date of the cnset of Perez’ disabiliry.

We think that the ALY sarisfied his duty to develop the
record in this case. Firsi, the record dees pot suppont
Perez' contention that the AL failad 10 obtain sufficient
evidence from Dr. Celestin. The ALY considered the
May 16, 1550 repert of Dr. Celestic, who was Perez'

treatiog physicias from Jxnuary of 1988 through March -
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of 1550, Furthermore, this report indicated that Perez
was capable of performing both sedentary work and hey
past relevant work, and therefore the ALY had po fur-
ther obligation 10 obtain additional information from Dr.
Celestin, Se= 20 C.FR. § 404.1512(¢).

o tddition, we reject Perez’ contention that the ALJ
failed to develop the reford by not obtaining informa-
tion from the physicians who bad ordered the CT of her
brain snd the MR1s of ber spine. The ALJ sated that be
ecnsidered the reports of the results of the CT and MRI1
tests, nd that he found that they did pot provide evi-
dence demonstrating that Perez was disabled. Because
there is pothing to indicate that the reports were ordered
by one of Perer' treating physicians [°22] or that the
Teports were inconclusive, the ALY was pot obligated to
request further information from the doctors who bad
erdered the CT and MRIs,

Finally, the fact that the ALJ did pot specifically re-
Quest information from Dr. Sanchez and Dr. Ei-Dakkak,
who were treating physicians, regarding the onset of
Perex’ disability does ot demonstrate g failure to de-

velop the record. Perez argues that the ALY should have
solicited information from Dr. Sanchez and Dr. El-
Dakkak regarding ber medical condition at the time she
was being treated by Dr. Celestin. This information
would have entailed retrospective tnedical assessrpents,
A treating physician's retrospective medical assessment
of s patient may be probative when based upon clinically
acceplable diagnostic techniques. Ses Wagner, 506 F2d
ar 861, However, there was pothing presented 2t the
bearing to indicate that retrospective assessments would
have revealed any useful information or tha the physi-
cians were prepared 1o undertake such assessments. Tas
AL} slready bad obtained and considered reports from
Dr. Ei-Dakkak, Dr. Sanchez, and Dr. Celestin. The

- ALY had before him a complete medical history, and the

evidence received from [*23] the treating physicians was
adequate for him 1o make a determination as 1o disability.

CONCLUSION

In view of the foregoing, we affirm the judgment of
the disrict court.



