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TO : SSARC in Region 11--FYI 
All SSAARCSFOS/SSAARCSPGS in New York State--ACTION 
New York State DDS--ACTION 
SSAOPPEC (SAWNY)--FYI 
SSAOHACO (SAWDY) --ACTION 
All SSAPSCS/PSCDRS--ACTION 
ODIO--ACTION 
All SSAADS in New York State--FYI 
SSAROPIR/SSADQBS in New York State--ACTION 
All SSAOPIRS--ACTION 
SSAOHARO in Region 11--FYI 
All OHAHOS in New York State--ACTION 
SSAOD--FYI 
SSADCO--FYI 
COS--MI 
Chief Counsel, Region XI--FYI 
(SSARO - Deliver) 

FROM : SSA, OPP, OPP1, Litigation Staff 

Author : Ines Riley Phone: (210) 965-4138 

SUBJECT: Stieberger Settlement - Emergency DI/SSI Instructions 
This instruction is being transmitted pursuant to the Stieberger 
settlement. This settlement requires SSA to include in the 
"Manual of Second Circuit Disability Decisions" (yellow book), 
currently used by all decisionmakers and reviewers of decisions 
involving New York residents, any new published decision which 
delineates a holding regarding the adjudication of title I1 
and/or title XVI disability claims. 

On February 22, 1996, the United States Court of Appeals for the 
Second circuit issued a published decision in Perez v. Chater. 
Therefore, in keeping with the requirements of the Stieberger 
settlement, this instruction must be added to the '*Manual of 
Second Circuit Disability Decisionsu and the following holding 
must be applied by decisionmakers and reviewers of decisions when 
adjudicating title I1 and/or title XVI disability claims of New 
York residents. 

Plaintiff alleged disability due to back and knee pain 
beginning in December 1989, the month that her disability 
insured status expired. SSA found plaintiff disabled on 
February 13, 1992, before which SSA found that she could . 
perform sedentary work, including her past work as a sewing 
machine operator. Thus, plaintiff was denied disability 
insurance benefits, but was eligible for Supplemental 
Security Income (SSI) as of February 13, 1992. The Appeals 
Council declined plaintiff's request for review of the A M  
decision in this case. 



The district court affirmed SSA's decision as supported by 
substalltiEd evidence and ruled that new end material 
evidence about the period covered by an ATJ decision that is 
submitted to the Appeals Council after the ALY decision is 
not part of the adninistretive record subject to judicial 
review when the Appeals Council denies review of the ALY 
decision. Plaintiff appealed. 

While affirming the district court's ruling that SSA's 
decision was sugported by substantial evidence, the Court of 
Appeals ruled on two other points as well. First, it held 
that new evidence provided for the first time to the Appeals 
Council is part of the administrative record subject to 
judicial review even when the Appeals Council declines to 
review an ALJ decision. Second, it issued a multifaceted 
holdins about the ALJ's duty to develop the administrative 
record, findin5 in particular that the A W  sufficiently 
developed the record in Perez. The court ruled that: 

( A )  when the ALJ has a reFort from plaintiff's treating 
physician showing that claimant can perform relevant 
work, the A M  need not seek additicnal infomation or 
eviaence from that physician; 

(8 )  when there is nothing in diagnostic test reports to 
indicate that the reports were ordered by plaintiff's 
treating physicians or that the reports were 
inconclusive, the ALJ has no obligation to seek 
additional information or evidence from the physicians 
who ordered the tests; 

(C) when nothinq at the administrative hearing shows 
that a retrospective medical assessment would provide 
useful information about the disability onset data or 
that a physician would be prepared to undertake such an 
assessment, the AL7 need not seek a retrospective 
medical assessment from a physician. 

In addition, in accordance with paragraphs 5(a) and 5(b)  of the 
Stieberger settlement, the full text o f 3 h ~  Perez decision was,, 
disseminated on April 22, 1996, ng with an instruction that it b 
be added to the  volume 0: Sec~%~~ircuit Decisionsq1 naintained k4,: 
by each office of disability decisionmakers and reviewers of *,fi%' 

decisions involving New York residents. The Volumell will now /3?tk$C 
contain tte full text in the Schisler, Dixon, Diaz, and Perez 
decisions. h e  +%* 
If your office did not receive a copy of the Perez decision, 

below. 
"W, immediately contact your ressective Stieberger Coordinator listed- 



SSA 

om 

Offices: 
Stieberger Coordinator, Diszbility Programs Branch, New 
York Regional Office, (212) 264-7282. 

Off ices : 
Stieberger Coordinator, Office of Policy, Planning and 
Evaluation, (703) 305-0720 

These individuals should also be contected if you have questions 
regarding the content of this teletype. 

Retention Date: Indefinite 



April 1996 

TO : ~ l i  Offices of Decisionmakers and Reviewers of 
Decisions Involving New York Residents 

.SUBJECT: Manual of Second Circuit Disability Decisions - 
perez v. Chater--ACTION 

In accordance with paragraphs S ( a )  and 5(b) of the Stieberoer 
settlement, enclosed please find a copy of the full text of the 
Perez decision. The settlement requires SSA to include in the 
Wanual of Second Circuit Disability Decisionsn (yellow book), 
currently used by all decisionmakers and reviewers of decisions 
involving New York residents', any new Second Circuit decision 
which delineates a holding regarding the adjudication of title I1 
and/or title XVI disability claims. 

Also, please add the Perez decision to the nVolume of Second 
Circuit Disability Decisionsn maintained in your office. The 
Volume of Second Circuit Disability Decisionsn (maintained by 
each office of disability decisionmakers/reviewers) will now 
contain the full text in the Schisler,, pixon, Dia?, and Perez 
decisions. 

If you have any questions, in New York, contact the Stiebercrer 
Coordinetor, Disability Programs Branch, New York Regional Office 
at (212) 264-7282.  

In offices outside of New York, contact the Disability Programs 
Branch of your regional office. 

. . 
:~aroline Lott 
' ~ c t i n ~  Director 
Litigation Staff 
Office of Programs, Policy, 
Ekaluation and Communications 

Enclosure 



6TH CASE of &el 1 printed in F L U  f o w .  

RAMONA PEREZ. Plaintiff-hppellrat. v. SHIRLEY S. CHATER, Commissioner of Social $&dry 
Adminislrstion, Defadant-Appellee. 

&&a No. 5-3-8131 

PRlOX HISTORY: [ E l ]  A@ from a judgment of rhe 
Unitd Slates District Coun for the Sourbm Distric 
of New York (Kman. J.) affuming the W i i o n  of the 
Smmy of HdLh md Human Sc.rics to deny rocial 
rzurity disability iDNIIlac h e f i t s  and supplemmul 
d r y  inmmc tencfirr. 

COUNSEL: MES M. W., Bmnx Legal Sen+=. 
Ne%v b r k .  NY. for Plaintiff-App4lant. 

LORRUh7'E S. NWINSKl. Assisml Unittd Sures 
Anomy, New York, NY (Mary l o  White, Un i td  S w  
Anorney for the SouLhcrn D i n  of New York. 3 e v s  
M. H h .  Asisunt United S w a  Anomy. of c3unsel). 
fur Def8dant-Appellr. 

NDGES: Before: LUMBARD. VAN G W E I L A N D  
snd MINER, C i i t  Judges. 

OPINION: 
MINER, Cirui t  Judge: 

Waintiff-oppcllan~ Ramona Perez q d s  from a judg- 
m of the Unjid S u t a  Dinria Coun for the Southem 
girrria of New York O(-. 1.) afflrmipg the deri- 
sieD of lbe Smury of Hulrb md Human Smrics (the 
O m ' )  to deny P m z '  applimion for W  as^- 

dry dissbiiry b n n a  h e f i t s  ('SSD') m d  supple- 
m t a l  Denuiry bmmc bencfilt ('SSI'). nl Tbe dirtria 

found b tbe %remy's determination thar k r e z  
war e~ disabled prior to February 13. 1-21 1992 wrs 
arpponed by substantial wid-. 

nl Effecrive March 31. 1995, the fundons of the 
kmxy of Hulth and H w  hvios in d 
d r y  ws wcrt hans ld  lo the Commissioner 
of Sacial Secyiry A d h i s m i o n .  See 42 U.S.C. 
$ 5  MI, fO2. Accjrdingly, &ley S. m. 
Commissionc of W i d  SMyity Adminimacion. 
was rubstirutd for Donna E. Shalala, of 
Health sod Human Mcts, u the dcfmdsat m &is 
ban. We refer to Lhe Sr=;etary in thb opinion k- 
muse she was the q m p r i u e  p m y  at the rk of rhe 
decisions a! irruc on thb qpl. 

For the rurcns M fonh klow, we affirm the judg- 
mat of rhe dimja mun. 

In Mucb of 1593, Pr;u rppl id  for SSD sad SSI ten- 
efiu under Title ll d Title XVI of tbe Scci.4 Scnvity 
~ c c .  12 U.S.C. $0 401 er q.. 1381 a q. The 
Secretary l e j ~ e d  botb appliutiotls in May of 1990. 
OnOcober 1 1 . 1 9 9 l . P e r u f i l d a ~ d s e r o f ~ l i -  
d o n s  for SSD md SSI M f i u ,  dleging lhar she had 
k e n  unable [*3] to work since Decmkr of 1989 due 10 

back pain and anhritir in h n  knrr. new qpliutions 
dx, w m  dcnid. and Pc;u nquatcd a hearing before 
an AIJ 10 m i c w  her Occokr 11, 1591 xppliurions. 

On W m k r  16.1592, a h h g  was held kfore  xu 
AU. Pw trrtifid ibu she wa, 47 yurr old, b2d mm- 
ple td  eight yevr of edudon. & M wrtd m t l y  
as a taxi drivcr and a &g u d i n e  +or. She Jso 
mtificd rhac she bad km unrmployd :in= 1987. and 
that sbe war u b l e  to wort as a d t  of knee aad beck 
problem. 

Y h e  A U  ~ v i e w d  Peru' & i d  m r d r ,  iaElud'mg 
a May 16. 1593 Rpn from PCAZ' m i n g  physician. 



Dr. A. €&sin. ghis q n  sated that Dr. fi1eninh.d her disability k u r d  ,mm expiid, ? e ~  us u t  es- 
t ~ l e d  Perez for &tit of the ka- ficn J J ~ W  17, titled to any SSD b 5 r s .  d2 
1988 h u e h  March 19. 15%. Yhe recon rroled leai 
kzz bd kdcrnesr in-her knees, but'lbat b n  nege  
of i s t ion  wzs mrmal. Dr. Olestin nlso v n e d  b a2 in orda  to& zli~ible lo s i v e  SSD, a el- 

Bre' gait md m i o n  were aormal, and t h s  ohe did 
must have worked foi a! 1.3 20 of the 40 c%& 

& & the arysistaact'of onhotic devices. Di. Celeslin 
quanen p d i q  b e  cast? of d i r a b i i .  Se? 42 

tedicarej rhY Peru'  &tic lace pain had ken &on- U.S.C. g423(cX1). k - a t f i 3 1 . 1 9 8 9 w a s t h e h  
date on whihicfi Pmz mis f id  this - L i t .  wed by rssc weight gain. 

. . 
nsting that a computerized [*4] tomg-hy ('cT') of ffin the AIJ isiued his deziiion. k a  rqwsei a- fas'brab and cervical spine reveald no abnormalities vier by the auncil rmd submind h e x q t  for a herniated disc nt disc l w d  C4-5. ID. cddi- nor Rrid-: Dr. Celestip.r 
rim, w o  other r p n s  natd that magnetic - for the Mod o i  i~~ 17, 1988 thraugh Mad 19, W n p  1'MNs') of the vine, p e r f o d  in A u W  an April 21, rqon from Dr. ef E91, mdd no w i d e m  o i  disc herniuion. but 

md (3) 16, 199j re;;on Dr. -. 'Ibe did wed minimal =lnl1y bulging Iweh a- - rqon ficm Dr. west's, who w s  3-9 w&g 5. CS4 and -7 a d  & g a d o n  orha physician from 198X to 19S0, indicud thy Prr wf- w. f e r d  fmm nnhritis in barb of he: brs. d ths &e 

Sbr &ul mad kfore the W elso wnraind a 
Wruy 20. 1992 R;on p q a r d  by Dr. Agustin 
Sachicfiet. Dr. Sanchez' rcpn indicate3 thu he had 
e m n b d  Peru for the fust rime on February 13. 1992. 
aEd tbu Peru bad wmplaind of b r k  pain, numbness 
b hcr right hand, and d w d  nrcngh. The q n  
ttcuild Perez' l imild range of motion of the hes and 
spice a d  hc: d d  mgh. Dr. .Sanchez mn- 
eluded ihu Peru  was limitd to lifting md urryinp less 
h five pounds of weigh!. imd rh;u she was unable to 
~ o o d l o r w a l k m o r e ~ r s / o h o u n p r d a y i m d t  
sit m n  rhsl six houn pr day. 

F m y ,  the W masiderd two z d d i u d  ~ n s .  
A NevrpEc: 12, 1992 rcpn p q a d  by Di. M. El- 
Dakkrk a d  thar Psm had undergone m6msc3pic 
Wery IDS] on b o a  bPw. The rqmn m d i a d  that 
ha was capable of lifting nad wrying  up to la 
pwndc of weight, m l inuou ly  d i n g  for w o  houn. 
eDnimm1y rining for w o  bours. md a l m e l y  sit- 
ting er -ding a one timc for thrr Boun. A q w n  
Btqared by Dr. Mario Mancbno indicxed ba t  he bad 
exmind Pcrc on May 1.1992 and had m c l u d d  rbat 
&c bc -able of ligh~ lifing and w i n g .  light push- 
@, acd pulling. and nd hcr sisining was oot muid. 

Cn lsrmary 28.1993. (he AU decermiod W. at of 
13, 1992. Paes wary diwbld for the p v p s e  

of r s i v i n g  befiu under the Sa ia l  S c a i r y  An. As 
d t  of b e  A U ' r  decision. Fkm was not mtirled to 

SSI b f i u  for the pericd kwccl O c o k  11. 1BI. 
' 

tbe Qlc of her SSI rpplicltion. uld February 13. 1592. 
W the AU d e w  rha! Peru  h d  aot 
diubld prior to b - k r  31, 1989, the d a e  on which 

a u l d  stand w n ~ u o u l y  for up to m e  bour, sit &u- 
ously for up rn fivc hours. zed a l m e l y  sit or s m d  rt 
one h for ow bour. Dr. M a '  rqan of April 16, 
1993 indicated tbu he had m e 3  Ptre for back pain 
s l d a n h r i t i s o f t h e b , B C d b f P e r u ' b v i s i t W  
h on Ftbn~ary 13. 1992. Dr. W r  stzed lbar 
Fkm a u l d  nand cmtinuously for up rn thiny arirunts, 
ait mntinuouly for up rn thhy &uccs. d alranuely 
~ i t o r ~ d f o r u p t o m h ~ u r ~ r ~ .  I I e A p F u l s  
Council d&cd Peru' r e p s  for Rview, and a d  thy 
it had ocs iderd  h e  w ~ ,  wid- d nd u did didt 
provide a hasis for c b g i n g  h e  A Y ' 8  h z i m .  

Perrt sought rniew of the -'a Iq W i m  
m the dirtria mun, p m t  to 42 U.S.C. 8 4051g). 
P--w the3 m v d  for j u d p a t  on the p l d h g s .  pur- 
suant rn Ftd. R. Civ. P. 12(c), and the 
w - m v d  for judgment en the pledings. Dn April 
7. 1995, rtK dimic e m  dmid kd m t i m  d 
pnd the S e t t a y ' r  notion. Arr:  v. Shnhla. EX 
E S q p .  d l8  IS.D.N.X 1WS). %lying on &odt v. 
Seomory of Dpamnnu  of Eedh & H m  SCNiw, 
981E2d 813 m h  Qr. 1993). the di&n wun M d  thaI 
the ocw e v i d a r  Submind lo the AppJs W i l  did 
oet form pan of the W s ~ i v e  ~ ~ 3 r d  for review 
B D d t h l l t i ~ w a s ~ t r r q u k d t o c o r u i d a t b e a ~ v R r i -  
k c .  now he!^, (he M a  aun ibrt, era 
i f i 1 ~ ~ t r m r i d c : t h e t r r e r i d e e ~ b m i n d t o t h e  
ApFcalr Council, tbis wid- did m t  suppn PerJ' 
cantation bf &e w ~ s  di&]d prim t o ' F & q  13. 
1992. Acc3rdingly. the disoia mun m c l u d d  tbsl b e  
Ssrelary'r decision was s u p p d  by bybswtid wi- 
dmr. This spFul followd. 



IS96 U.S. App. 

DISCUSSION 

Ca qpl. Peru  conlends b t  the disfria mun d 
iP holding that che evidenct submined to the A p e s  
Council following che decision of the A U  did wt De- 
eomc pan [OS] d the retard for the purpow of judicial 
Periw. Sbe elm claims, thu, h u r  this w i d e  m- 
tndiud the AY'I h d i i g  that sbe was mt disabled 
prior LO Fcbntary 13. 1992, the %xelary's decision is 
& mppned by subsunlid w i d n c .  Fib', Pem 
ootmds that she was denid a f ~ r  h&g -use the 
AU did wt fully develop the &&im!ive w r d .  

1. C b ~ a u  of the Reoxd 

A rqum for A e s  Council m i s  of an A . ' 6  &- 
&ion ir tbe fovnh and tinal a g e  in the adnininn- 
tive p w  of adjudicating claims for benefits under 
h Said Sccuriry AKI. a3 b i a l  Securiry regulahns 
q m s l y  ~ u 1 3 o 1 - i ~  a claimant to submit nea, a d  ma- 
lerial widnce to the Ap&s Council w b n  rups~ iq  
micar of an AU's decision. 20 CF.R. 00 LW.970Cb). 
416.1470@). If the new wideno relates to a Hcd 
before the A U ' s  decision. Ihc Appuls Council 'rhall 
w d w e  the utin m r d  including the w d m- 
reid cvidrnct subminrd . . . [md] Ihc! rrviEn, the 
cut if fi finds that the adminimarive law judge's scion. 
&dings. or anclvsion is mnrray to the weight of the 
evidcrc c ~ r o f l y  of rerzlrd.' 8 4CU.97043); #.= rlro g 
416.147W). 

n3 The frm thrr a y s  are the initial d 
tion, -idcra!ion, imd r buring k iorc  81 AU. 
Sr 20 CF.R. 43 W.W, 416.14W. 

M e n  the ApFuls Council grants micP/, the ki- 
Bion of the A p w s  Council is che fud decision of 
m. k 20 C.F.R. 45 404.981. 416.1481. 

H c r ~ m c ,  if the ApFuls Council d u i u  m i w ,  the 
ALh  de&iion b m e s  the 2c;crary'l f d  dririon. 
S e  53 404.981. 416.1481. The h a l  dccirion of rhc 
Ssuafy k rubjrr to judicial Rview. 42 U.S.C. 8 
a@). In reviewing tbe Srrevary'r decision in the 
prrxu case, tbe disvia wun found iby the nnv w- 

aubmined to the AppuJr Cwncil did noc fonn 
p a  of tbe sdminismivc rrord for judicial mim. 
Woewu. h argues IISI rhis mid- k pan of the . . tdmuumarive ~ r d  even wbm the A y p h  Council 
this Rlinv of the W's dtcision. 

Tbc circuiu thu have addressd rbis question hmve 
m&d differtat wnclusions. The Sixtb md Eevuth 
C i i u  have beld that, wbcn the A p N r  Council de- 

aies m i w ,  a e  heminimive ~ ~ 3 r d  dces not in- 
aew evidenct first submitted lo the Appuls Gourd. 
5.x Cor~on v. Sullim, 2 Ejd  692, 695% (6fh Cir. 
1993); M. 983 E2d a 817. In h i s .  the 2Nenrh 
Cjmit  held chat, bust it L the AU's decision rhY is 
reviewed by the disrric [@lo] wun w b n  the ApFgals 
Council denies rwieu, Orhe cxreaotJs of thJt decision 
d g n d s  on the evidenr that was k f o n  [the m." 
983 E2d or 81 7. m e  cvun sated rhu lo hold otheawix 
'would change our mle from lbat of a Rvieuing lo 
thm of an xlminimive law judge, q u i d  to .Qfi sDd 
weigb c v i d n c  in the firs h c t ,  mber b li&d 
as we arc to reviewing c r i d m t i q  d e t e r m i a i m  d e  
by the fmnt-line fznfirdc* Id. a 817-18. 

h the other hand, five c h i u  have amriudd Ibg 
tbe ner w i d m e  submind to the Appuls c0lmcil.h- 
won pan of the rdmininntive nard for pup& of 
judicid wicr wbm the CDuncil deaia rPricw. O'Dell 
v. Shahla. a E 3 d  855, eS9 (l@A Or. 1%); #peon v. 
Djanmnv o/H&h & H u m  Srra.. 21 E 3  1054. 
1067 (1J1h Or. 1%); h n i r c  v. S4aMa. 8 EAI 
14-49, 1452 p h  Cir. 1993); Nebon v. SUlL'm. $65 
E2d 363, 366 @h Qr. 1932): WLb'm v. Sccraay. 
Dq'r  of H d h  & Human SN.. 953 E2d 93. % Wh 
Cir. 1991). In O'Dcll. the Tmrh Circdir held tb~! te%~ 
evidmo submind lo tbe Appuls Zsoe;es 
pan of the admjninruive r u r d  to k c3aridaed when 
waluaring the [*11] b c a r y ' r  d&im for subnmtLl 
wid-.' B1 E3d m 859. Tbe O'Dell wun m i m e d  
tbe othn ckcdu'  reaming in mdk!g  their d&ions 
and uplaind that i u  holding wub.lstJ on rhrrt m i d -  
-ions. Id. a 958-59. Tbe s3un mud rhu 20 CF.R. 
8 404.970@) expressly a~tho& daimau LO arbmil 
ECY evidcne to the A@s C h m d .  md b~ ipariug 
this o i d a c  on h e w  might udcrmint ihe 
of the rcgulmion. Second, the wun obseived thu the 
replatiom e m  w m&e the onv &dnr pm of the 
adminisuativc mrd by miring the Appuls Cowil 
to evaluate the E ~ Y  c v i k .  Finally. h c3un W 
b, ' k u x  the S=eury': &Son das c c t ~ ~  
f i d  unii akc the Appuls Omcil dmia review or 
h u e s  its o m  findings, ber 'find decision' r r s s P i l y  .@ 
~ ! u d c s  the A p w s  Courril's anclusion Ibg the AU's 
fadings r emind  c~nr: despite the ncw e+due.' U. 
a 8.59. \4t wasider thir r-%onbg ptsusive.  

l ike  the b f b  C i t ,  we bold tBg the m EYi- 
submind lo the Appeals followiq the 

AU'r k i s i o n  br.u  pan of rbe d m i h m i v e  rrcsd 
for judicial m4e-a when the A p p l s  Couacil hies 
r n i c v  [*I21 of the AU'r &&ion. b pmulglu- 
hg 8 NM.970@) and 8 416.14iO(b), tbe SecrrrYy ex- 
pressly authorize3 claimxlu to submit ow wid- I0 
the A p w s  Couacil without a ' g d  caur'  q i ~ -  



ering new evidence. we simply rwiew the atirr ed&- 
istrative m r d ,  which includes the new wid-, sod 
derermine, as in every case, whelhc. there is subsuutid 
widen= to suppn the *ion of the !kemy. 

The %dings of the S=teay an tre:ndusive if thq, me 
auppmd by subsmtial wid-. 42 US.C. 9 me). 
Substantial w i d e  is 'rat? than s mere scbW~. h 
means rucl relw~nt Widmc s a re~onable mind *at 
z x q t  ZLS adequate to NpFDn s wnclusion.'Ri&v&on 
v. Peralu, 402 US. pl5J 389, 401, 28 L. Ed. ad S42, 
91 S. Q. 1420 (1971) (quoting Conrolidored -on 
6. v.A2RB305US.197,229.83L.Ed. 126.59s.  
a. 206 (1938)). k a u s c  the disuic wun applies the 
 me standard of A m ,  'our fcclu is not se rrmcS on 
the dinria wun'r  ruling as i~ is on the Er' ' ' ' e 
d i n g . '  Riwro v. S u l l i ~ m .  923 E2d 564, %7 (2d CSr. 
IB1) (quoting W b g ~  v. Secraary of Health & Hwcn 
SLM.. 905 E2d S6.W M CS'r. IS%)). 



. .. p d e ,  4 indicate whiherber n c l a i ~ ~ ~ ~ r  has the m i d -  
rul fuaaional capacity l o  perform work in any of five 
aegories  of jobs: very heavy, heavy, mdium, lighl. 
lrcd denlay. Sdentary work is defined .?s work tbf 
Involves W i g  up lo ten pun& a! n b e  and a u s i o n -  

. Suy Effing and 10171 carrying light o b j e r ~ .  20 CF.R. 
$404.1%9(a). Sedmdty work dso gnenl ly  involve 
ep to two b u n  of standing or walking md sir hours 
of tilling & an eight-hour work day. %ill -ty 
Mms 83-10; se also 20 CF.R. 5 W.l567(a). 

1 D l b e p m a r  w, tBeAUdaembdLba!, r u o i  
Febmay 13.1992, k e z  w s  =able to perform ber 

d ~ m t  work as a seaiag machine apemor tad 
did m t  have the residud funnional cqacity to perform 
&lay work. The AU also explicitly found LIuf. 

k r e z  possessd the midual fwnional q s c -  
hy to perform sedntary work prior to Feb- 13, 
1992, h was capable of working a~ her previous job as 
a d g  m&be opcmor before February 13, 1992. 
Acxdiigly, the AU m c l u d d  tb ?:rawas disabld 
& of Fe3nm-y 13, 1992. kru claims c5u rbe thPa 
p i e s  of w idnce  submined lo the Apperls m i l  
prove ma! she W incapable of p ~ Y ~ d g  sedn- 
my work prior LO Fzbnruy 13.1992. Vk dkqee. 

Wc evidence rubmind by b to lhe Appuls 
Coudrl d a s  ml w n u d i a  the AU's fiDding tbu Pcru 
w u  cqable of performing Bedenl~y work prior lo 
k b n u y  13. 1992, rmd therefore the AU's deursi- 
nstion Ie18] is Suppond by subsmud widen=. Fim. 
Dr. Celcnin's m t m t  mtn for the period of Jmuy 
19,1988 b u g h  March 1 9 , I W  arc consistem aria his 
R p n  of May 16,1990, rmd provide notOing to suggest 
Iht kmz was unable to perform &cavy work prior to 
Wruary 13, 1992. Similarly, Dr. Ce!estin's rcpn of 
April 21. 1993 it fully consistmt wirbcht BLl's bding  

Pcruhjd the residual f u n n i o d  upacity lo pr lorm 
rdatay work prior to Februyr 13.1992. l?ih rrpn 

thx Peru could 'c~nrinuowly mad '  for up to 
one bw. 'conrinuously sir' for up to five houn. 'alter- 
=!y sit or nand u one lime' for up to one hour, lift 21 
m 9 p o u a b r , m d u y  II to20pouo&. F.?ugues 
fb~ &is knguage muns thu b e  wuld sit for only atoul  
of 6vc h per day znd could s m d  for only r toul of 
gt ~ Y U T  pc: day. We thbk h! Rru misintcrprerr the 
pkh b g u a ~ t  of the repn. The repn explicitly nates 

L n d d  'wntinuously' sand for up to errc hour 
~4 'cambuously' sit for up to five houn. flhis Ian- 
Buyeindicocr rbac Peru w d d  s m d  for up to one hour 
viW ep intemption or a b m k ,  and t h a ~  IBe could 
53 for q~ to five [019] houn without an intempriaa or 
a brrak. fbcre!ore, Dr. G ln t i n ' r  repn of April 21. 
1993 &es demensuare thu Peru was incapable of 
wom@g dufary WO* prior ro Febnury 13,1992 

F i l y .  Dr. Smhez '  Rpn of April 16. I f93  k 
not mnlradin the AU'n hiin:. Alfbou$~ the April 
16th npn may suppan kd kmrnrion rhsl she 92s 
unable to perform scdmuy wo*, h dcea wr W e  
that she was inupable of performing &em.ry 
prior lo February 13, 192.  The rcpn derciks FePs' 
medical wndition m h grind on the d a ~  of k km 
visit, Febrvary 13, 1992. 11 dces mt d e w n i  be: crr- 
dition prior to tha! h e .  Amrdingly, the -='a 
f id ing  that Perez was disahld u of F e j n s q  13. IS92 
is sup~ontd by mbswn~id d k .  

3. h t y  to Devdop the l k d  

Peause a huring on disability b e 5 u  is n acn- 
advenarial p d g ,  tbe AU gocrally bu an fi- 
muivc obligation to develop the adminimatiye m r d .  
&hew& v. SLnday o J H e d h  & H w  Sem., BBS 
mi 751. 755 rn ar. 1982).  his dury uiru e m  
whcn the d b t  is r q r r s n t d  by wu& or, %here. 
by [*20] aparalegal. k B c i n v .  B o w ,  MEZd289. 
292n.l  (I&h 1989) ('The AU . . . hastheafhza-  
five dury ro fully and idly develop h e  w r d  r e g d e s s  
of wbnber the appliunr is r e p m t e d  by Q, zmoX?Xy or 
r panlegal.'). The Sccreuy'r regulaions dewn'te this 
duty by swing !ha!. %fore we make a drerminafion 
thn  you m nor disabled, we =ill develop your wmplne 
d i d  hislory . . . [and] will make wery rrnsoDJblc 
e f i n  to help you get medical Rpns from ywr es?l 
mdical w h a  you give us p n i s i o n  ID rrqum 
the ~ponr. '  20 CF.R. 3 -.1512(d). The regulrrim 
six, a t  tbu. 'whco the ~ d a c  we M v c  from y m  
w i n g  physician . . . or other rce5d wurct u in- 
rdrquue for u ro ddz* wbnber you are disabled. . . . we will fvst m n r a c :  your ou t ing  physician . . . or other d i d  wurc to &l&e whnher the 
ddirional idormafion we red is m d d y  miltblc.' 20 
CF.R. 5 404.1512(e). 

P=.p e l a h  chu the AU failed to fully M o p  her 
& i d  rcurrd. Spcciiicdly. Prer uguu rhat the A .  ",# 
failed to: (1) obuia m f k i m t  informatien from Dr. 
Celestin; (2) obuiD m i d m  from lhe phydcianS who 
ordcrd the [a21] CT a d  MR!s in 1991; and 0) gce4 
Wnnar ion  from Dr. S a s k  d Dr, n-D&.W re- 
gyding che date of tbe orrsp! of Prr' a i l i r y .  
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Qi 19%. Funhe~m~re .  Lhis ~ p o r i  iodicated thpl BeRz 
was @le of performing brh sedcntyt work and  he^ 
p s ~  relevant work, and therefore the A U  had no fur- 
lberoblignlion to obtain additional information from&. 
Celclio. ke 20 CF.R. 5 604.1512(e). 

h! a t i o n ,  we rcjrt Peru' eontention chal lhe AU 
iaJd to develop the &rd by not oblaining informs- 
tion from the physiciam who bad ordered the CT of ha 
% d the MiUr of her spine. n e  AU med rhat be 
a i d e d  the repans of the d u  of the CT and MRI 
€em, d lbat be found thn  they did mt provide wi- 
&ace demonmaling that Pe ru  was disabled. Bewure 
&en  is nothing to M i m e  chat the repons wen ordered 
By me of Rru' w i n g  physicians IQ22] or rhsl ihe 
qom wen inconclusive, the W was m t  obligmed to 
q u e s t  s t ~ u n h n  information from the d m o n  who had 
or&red c8e CT cud MMIUr. 

Fin;rlly. the flan rbu the W did not s p r i f i d l y  re- 
qwf i n f m i o n  from Dr. Sanchez and Dr. E l - D W .  
who wm m r b g  phyriciam, regarding the oru~ of 
BPP' ditdbili~y dots not deacnsme  a Wure to &- 

velop the mrd .  Bern q u e s  t ha  !he AU abould h 
solicited information from Dr. SYlcber and Dr. El- 
D&& regarding b u  d c a l  mndilion s the liroe & 
was W i g  uea~ed by Dr. Celesrin. ?his i n f o m i o n  
would b v e  entailed m r p e c l i v e  mediul assesmas. 
A mating physician's mmspcdve  med id  
of s patient may te probative when based upan e l i d y  
ampIable diagnostic W q u e s .  M g w  9a6,W 
af 861. Howevq then was nolhinp presented a & 
bearing to indicate chm m c q d v e  asesmsu srould 
have waled my nyfd Wonmion or chm rhe Ffiyri- 
cians were prepared u, d e n a k e  such 8ctcrmrslr. 7 k  
W a l d y  had obtained d soasidered re;mu 
Dr. Ei-Dddr*. Dr. Snncha, BD~ md. C d h .  fhe 
AIJ had kfore bim a eoqlere  medical hinory, sod 
widmc:~;+ived from ('22.1 the creating phyricimcwas 
adequate for him to nuke a d a e r m . i o n  o to W i i t y .  

CONCLUSION 

In view of the foregoing, we affm the judgmclt of 
me dimic CJW. 


