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TO : SSARC in Region II--FYI
All SSRAARCSFOS/SSABRCSPGS in New York State--
ACTION
New York State DDE--ACTION
SSa0DCPLS (SAWNY) --FYI
SE20HACO (SAWDY) - -ACTION
211 SSAPSCS/PSCDRS--ACTION
0DIO- -ACTION
211 SSAADS in New York State--FYI
LTI SSAROPIR/SSADQRS--ACTION
211 SSAOLIKS--ACTION
SSR0HARO in Region II--FYI
-ll OHANOS in New York State--ACTION
SSAQD--FYI
SSADCO--FYI
C0S--FYX
“ief Counssl, EBs=gion II--FYI
{ - Deliver)
F20M : S22, OPPEC, Litigation Staff
Author : Marc Eandesl Phone: (210} CS&£5-4£:¢
SUBJECT: Stieberger Ssttlement - Emsrgsncy DI/SSI
Instructicns
This E-Mzil messags cdoes not affect current POMS instructicne.
This instruction is being transmitted pursuant te the Scisbergsr
settlement. This ssttlemsnt reguires S8R tc inziuds in ths
"Manual of Szcond Circuit Disability Decisicns" (yzllow becok),
currently ussd by all dscisionmekers ancd reviewsrs of dacisions
involving New York residents, any new Second Circuit decision
which delineates a2 holding regarding the zdjudication of title IT
and/or title XVI disability clazims. The "Manuzal of S=cond
Circuit Disability Decisions" must zlso be mads available to the
genaral public upon reguest.
On June 20, 1995, the Unitsd States Court of Acpeszls for the
Second Circuit issued & decision in Dizz v. Shalzla holding that
& treating chiropractor is not an acceptable medical source under
20 C.F.R. § 204.1513(a), and, as such, a trsating chiropractor's
opinion is not & medical opinion entitled to controlling wsight
under 20 U.E § 404.1527(d4) (2).
Thersfore, in ksapinc with the recuirements of the Stiebercer
settlement, the folleowing st bs addsd to ths "Manuzl of Sscond
Circuit Dlsability Decisions® and applisd by d=cisicnmakers and
raviewsrs when adjudicating title II and/or title XVI dwsan licy
clzims of l=w York residents.



Tne Second Circuit reversed a district court decision
finding that the opinion of the plaintiii's chiropractor had
"z binding effect under the trezting physician rule in the
absence of substantizl evidexnce to the contrary" and held
that RAgency decisionmakers ars not reguired to give

controTllng weight to a chiropractor's opinion becazuse thess
opinicns are not 'mediczl’ opinions undsr the Rgency's
regulations. (20 C.F.R. 40£.1527, £186.227). Instead,
chiropractors' opinions are sources of informaticn that
help assess nhow an impairment affects ths claimanti's abi
to worﬁ [20 C.F.R. § £04.1813{e), 41e.S31(e}]
makers heve the discrestion to we
2ll cf the evidsnce bef
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S8A Qffices, Excluding OE2A:
Stieberger Coordinator, Disability Frograms, New York
Regionzl Office, (212) 264-7282. '

OEA Offices:
Stieberger Coordinator, Office of Peclicy, Planning and
Evaluation, (703) 305-0720.
€ should &lso be contacted if you have gusstions

These individuzls sh
recarding the content of

g8/1/56

this teletype.

Retention Dake:



e _ _

Reler to: August 1%8¢5 Balumore MD 21232

To All Offices of Decisionmakers and Reviewers of Decisicns
Involving New York Residents

Re: Manual of Second Circuit Disability Decisions -
Diaz v, Shalala - ACTION

In accordance with paragraphs 5(a) and 5(b) of the Stieberaer
settlement, enclosed please find a ccpy of the full text of the
Dizz decisicn. The settlement reguires SSA to include in the
hManual ¢f Second Circuit Disability Decisions” (yellow bock),
currently useé by all decisionmakers ané reviewers of decisicens
invelving New Yerk residents, any new Second Circuit decision
which delineates a2 holding regarding the adjudication of title II
and/or title XVI disability claims.

Also, Flease adcd the piazz decision tc the "Volurme cf Second
Circuit Disability Decisicns” maintained in your cffice. The
"Volume of Second Circuit Disability Decisions" (maintained by
each cffice eof disability decisionnakers/reviewers) will now
centain the full text in the Schisler, Dixen ané Diaz decisions.

If ycu have any gquestions, in New Yerk, contact the Stiebercer

Cooréinater, Disability Programs, Kew York Regicnal 0ffice, (212)
2RA=TI82.

In offices ocutsicde of New York, contact the Disability Prograns
Branch of your regional cffice

Litigation Staff
Qffice of Programs, Policy,
T2luaticn and Communicaticn

Enclosure
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N/ L]D ii ,  UNITED STATES COURT OF APPEALS

FOR THE S2COND CRCUIT
Ne. 1285 R Asgut Term, 1594
{Argeed: April 25, 1995 : Decided: | 5 29 1825, )
Dockz No. 96213 » "% 7
JUANA DIAZ,
PlamtiffAspedlon,
Y.

DONNA SHALALA, Sex-ztary of the Degariment of Helik & Homas Servies,
Difendunt-Agpellans.

Beorer McLAUGHILIN, LEVAL and CABRANES, Crexit fudez

Aspezl fom 2 fudgment of the Uzied Suxees Dimsize Coun for the Fasern Disrics
of New York (Bugene L Nickersen, fxipe, rev';‘:::g a fica] dozrzinstion by defendan:
Seqeray of Healh and Huoan Sesviess thee plainti® was pot disbled within the meaning
of the Socal Security A 853 F. Supp, 85 (EDNY. 154). The Scorerary arpues that the
districz ewart spplied an ervoneous nile of kow whes It held ehar the opiniaa of plaindils

tring chirepracior had “binding efec under the tmeing physican nule” 885 F, Supp. et
£3.

.

Revarsed

Mxoets T, WrnER, Asssaer Unired Stes
Armsmzey, Brooklyn, New York (Zachary
¥. Canter, Uazted Stxst Anomacey, Extern
e . Distie: of New Yorl, Yanmi Nelsos,
Bruce ¥ Nims, Arsistant United Stares
. Arorneys, Brooklyn, New Yerk, of
ermmneal), e Deferlos.Aseelles:,
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) JorN E ANTONOWIEZ, Woodbury, i
. New York (Scheize, Fuseo, Brandemaea &
Rads, P.C., Woedbu, New York), fr
sl
Y )
JOSE A, CABRANES, Cimuit fudge
Ve review a judgment of the Unked Stares Diwrier Coun for the Easern Dinre of
New York (Evgens K. Nickaton, fudp), reverving o fizal dodsion by defendins Semamry of
Hiexlth ad Hunma Servicss (fthe Sexwary™), who bas fuad tha pleiacidl wat fet extisled
to disabTiry benefizs under the Social Semeity Az, 885 F. Supp. 5 CDIN.Y. 199¢). This
agpel presencs the quasiion whether phiatiDs chirepracor qualdied =5 3 remting
physician® whose opision wamamd “sessllisg weigk” or “hinding efirs” b eraluing
plaiazis clairms for disabilicy inswrascs besefe Reguladions iwwed by the Semasy and
upbeld by cur court in Schider w Sdlfinen, 3 F.3¢ 563 (24 Cir, 1993), provide thar 3 “treing
sourss's opinies® will be accorded “eomrslling weigh:® whes k i “welleuppened by
ecliclly acrptable dinleal azd Lbormory disgnonie teehoique and b oot pocmne:
wirk the ether substamial evidemes® 20 CF R § 04.152(d)(2) (17H4). The repulxicns
make clear, boweves, thar 3 cxirepracior’s opinicn & aot eoversd by this rule. Becume the
dinnc court upses the Secresary’s edverse fiading by giving the ehirepracser's epinion
eorzmeling weight xmd becuse sebscamial evidecce supporsed the Secrsry’s finding, = 42
US.C § 405g), we soverse the fodement of the Gxtrice ecurt.
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Medicel Tesss ‘

Az eleczramyegram takes 2 the d;.m.;-:mn af Dr. E Wiseman e ja:a.:.-y-ZL, 1534,
was found :oybe positive for le& Yaczbar refculopeshy invelvicg the LS aeve roce. Nerve
stimutation sudis, however, were within pormal limies. Plaindd received magnedic
tesomancs imaging (MR iz March 1971, whish, sesordiag 1o Dr, Devid P. Garstmaz,
revealed normal Bedings (;.&.Lhamwnsgmv@ There was Do evidesse of dise
deg=meradion, disc barnistion or perve roct inpingement, The tant showed also tht he
spinal cord ended porzally and the spicl @eal v of normal calex.

Tor Criropraciors Findings ’

Plaistiff bezzn vbidzg Dr. Sadigh for trestment iz Ocober 1950, The frequency of
pl:i::if."‘n'zismDr.&iﬁhrA;d&mthfemsnwa&wmkeami Dr. iz
recerted to the Workas' Compensytion Board tha phindff e:fered from scure groderzte
exvice! and Jumbar spraia, cervicl dise syndsome, humbar soiric am-tas sod encmpbalps
wemaukicy. He rmported that plaisiy comrhined mexly of meders beadasches, moder=e
hehﬂkmmﬂdm‘:ﬂmbmw,iﬁﬂlqﬁ:ﬁ:;ddnl;guyphﬁdm
acd pmin in the Oght arm, right ki, =ed thizh, In sddicion, ta chircpraczer fognd gy
in plaiatifs nock moxl, 8 Exmintied rmeze of motioz and s of the el spine,
nzrve oot dazmage, and el fom He conchuded th, a5 3 revsh of be injosies, plaimeiff
e perform s than & full rage of sademtay work”

w&wlwséh?bwmdwdmyﬁnhhmedym&wh&
previcus ork bat caance, crnsidering ks rpe, ekt acd work exparics, e2py 8 67
ezber hiyd of yictamil paindd wixk wikd oo bty sedend] ooy ...,

4

e
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Dr. Wisenen's Rrdimgs _
Dr. Sedligh referred plainsiff to Dr. B Wisemas, ¢ specialint iz pysical medicine and
re:‘:.zbﬂi:azion'w’no s plaintfl sveral timer Besed on aa _e-:;a.mi'aation of the pizimiff on
Jazazy 1, 1‘.3"?1, 'D- Wiscrman reponted 3 limited rangs of motioa in the lumbesaal
regon. Fie noted thar [djeep tradon reflxe were prvet aad symametnicad bilaenlly .
On Jazuary 21, 1991, ke sdmizistzred an electromyogram and concluded &t was pessive for
i lusmbar radicalopahy smesely imvelvisg the L8 roct. He alea conducesd & perve
simulsdon study that wes "wichia pormal limin® Dr Wueman concluded thar plaineiff
wus “urable to perform all her anal dirie besuse there is resriced range of modor, pak
rad muscle masticsny.” He recomoendsd thxn plaimi¥ comime chiropracic tremizmens, b
the records do noc indicte that be presaibed oy ;m medczmion, Dr. Wisersan complered
plaintifi's Workess' Compeaszicr Beard rrpom fonms and checkad the bex rmarked temal

bl ey

et dy ws-uif;zt{-;-'?ﬁ

D:.Dnid"és,znoft‘;cpe&r,mhﬁphinﬁ cs Augess 7, 1991, & the request
of the Sta [nrurzace Fued, tha issursocs aorier to the workes” eompenssion syste=x He
repored ths plaicsif was vaking Tyleoo! ®as needed® for Jower back and geck pain that ehio
oeced har lews 224 righs shoulder. He found tha plaan was able to walk o0 ber heels
and toe =nd X sbe eould bend forvasd to he rmilss; b=k beoding, bowever, raprodues
moderzte disesmtzn™ Ha keund bar “carric] spize Sexion ed emmsicn .+ &ill” mad ber
romtion “maddly rexricaed® Based on his emminsies, Dr. Wein coaciaded thar pleicsiff

5
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Bad 3 °zild partial orthopedic disshiliny,®
D, Seo’s Fr.é".'ngs_ bR
Dr. E. S2, desesived by vhe ALY o5 s ®imparcizl comsubkart [Tor the Seclal Seeurisy

A.d.:.ir.is::&cal,“ enamined plaissd oz Acganw 24, 1991, Plaiz:S mated to him thar she had
2esk end lower back pais, for whish the 'was reparsed 1o b takizg Trlesol acd Motrk o
peeded Dr Seo's em=innticny mdismad thor pl:mu".'fwﬂ.‘ed with 2 “por=a] git,” bad oo
difficalry sazding up from the sizing poskicn” or iz “gerting ca xnd off the examinizg
tibie " He reported that toe-hee! 9:.&4 = squarcng were “possbic” Ha alio found the
following: *pormal feior and exemnin=® of the cervicl soize, “rormal ROM [rag of
eotion] of the lumbosszal spize, 2 normal range of motion of the 13ps, a normal razge of
motica of the shouldess, elbows and wrist with paiz iz the Aght siouldes some *diminighed
se=ssios” of the right hand and the rigks lag; ooe inch muscle aoghy iz the bk thigh; =d
a "miid spm of the Remodcdommneid mmecdin® He moochuded thar phiceff bad cervizl
ndicdsraby and lasbar rediculopatty, He concudsd also thx plaiars “m=y be anis 1o

stard and walk for over coe boor and cany more than 10 18"

Dr. Norow's Findings

Dr. Nircw exatined plamif for the Workent' Compenssrion Ecard o8 Ocober 23,
1591 H fensd “ild reesicion fn corrical mvions iz oll plases” el imeral roussics
defret of tha righe aboulde,” ;miid revdcsca of “mronk pxtices” aod Rrsgs leg mising,
soms muzboes of the Ik lower by, and 0 B inch sophy of the Ich quadricers. He

6
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reported elso thas °gross eearclogical examination are inrax=” aod that her reflexes were
*presem: bilaterally.® Based on kis extmination, he concluded tha pldntiff kad 2 Sparial
disbility.”

L o
Flazaiffs Tatmeny

Plainriff tentified that she takes Tylezal, Advil, 1ad Mozsis four or £ve times 2 waek
for ber paiz and that she sometimes weffers from dizziness, which lass oo 0 shree daya.
She testified that she takes Tyleae) more efen thas Motria, She also tesified thar she cooks,
watches television, walks short diginces and attzods Srurch. She smed she did pot amend

chureh often, however, bessose she cannes st down for teo lorg.

Crter Information

Plaisiff underwem severa} erarsasiozs s the New York Epe ad Exr Ifirmary i
March and April 1992 for beasing Ioss. An m.:holcpr repareed that plabwis had
“modermely-severe to maoderme™ hearing loss in the right e2r a=d "muld to slight 1o mid”
bearing loss in the left ear. The sudiclogin repored abo thx plend® had excelient spesch
recogaition x 16¢B in the lef wr ond 5343 i the right e

Tee ALY Docisiens -
While ficding tha Tihe mefic] evideacs ermablishes that the dairmant b cmrvical
ard lumbomera] sain and mooderziz to mild bearing less® the ALY coeduded pevertixles

' t&ﬁt}:dﬁm’sh&;ﬁmbm;m[ﬁ:}fmmpﬁomﬁﬁ;kpﬁ redevan:
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same twralking e=d manding” the AL] conduded the plfaiff ccmld rauato her b m 0
sewing wackize opzator and therefore was s éisbled within the mraping of the Social
Securiey A=, 42 USC. § 3R )

Tre a':?zk Ceunell denied plalatBs requen for review oo May 28, 1993, thereby

-

eadering the ALY's decisivn 2 fnal detorminesion by the Seenacy,

The Disriz Court’s Deciion —
PMan;h:mmwdsn:::ma:L.gwdde@caufsm

Botk parti s..owdf:rpd..::e:to:th.p]mp. ko 2 decisicr dated June 2, 1994, the
dirmict cous granted plaistiffs moden, thereby reversing the de=sion cf toe Secemary. Ia

ing 50, the cour beld ehar the opinioz ﬁphi::éﬁ"s‘c.':‘.ircpr;:crbd‘n bindize effec
urder the treating phywciaa rulcinthcabo-*._..'-"-' of subnamsial evidencs o the contrary.” 855
F. Supp. x 53. Fving anacuaced this na'!e.ti:cc:'.s:.n: count west o4 to End that che
chircprastor’s opision Wt mdsed “entitled to esotrolling weighn® beminer subsangial
evidener did oos eemtredics .

. DISCUSSION
Ths Endisg: of the Secretary w concludive neles they ere sot sopponted by
sebstznrial evidencs. 42 US.C. § 405(g); fonz & Sulliven, 945 F24°57, 89 d Cir. 1591).
Th:S«:saq;mwth:the&xi:m'ﬁhﬂ&zth:mbﬁmhlﬁi&:e&d:u
Wa&ﬁn&;mwh@hhofwmwwwy,ﬂx

IS copes tons L.
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Accordingly, the distries ecurt arved when & beld that the chirepraczor’s opicion had
“bindirg effect . . . in the absence of subsantial evidencs to the comray.® Under the
currust regulations, the AL bas the discreion to determine the sppropriaze eizhs to secsrd
the chiropractor’s opiniva based on all the evideace Bcfgre_ him: under ne circumstances en
the regualaticns be read o reguire tha AL s give eoawolling weiphn 1c 8 chiropramor's

cpinica!

remess. Famt, wader basic casems of munaory ecermamice, the defanion of phygco for the purpase of
doerpiziag wha srvics o rechasbls eader Moot dom o govera bow physshs shocld be defised
for purpos= of decmminizg digiilicy for dinklity benefis uader Tres T of 1he Social Seruzry Acw S,
théz’mcamd B 2t beizful to pladntf bogese & ey o @ licited parpose: "ibe ter
‘parsican’ , =m...§7:=.~vpmv£o=&:daa:’:~.b7tbe&=: o baz o=y for S parpen
fmhﬁwﬂl)dﬁbﬂf&:mdqﬁmmnmm.bmnc’mmdmmka
of the pine (o ey a mblamaion dermctraead by Xrow 0 eix) " 2 USC S 19952 fecpbasS addedd,
Thw&noa&:éc&:mmémmmrianp&m_ulmmm
T=x al this é=flaftion wils w b i chirepncian auy b resbomd oader Medare e perviess and nuppiies
in coanection with mmam] mmaisalaticn of the spias. Mormore, the reqrivemem {har 2 chiscpracses
dizgotismmiaYe thes of 5 ool dowor—ie exvebe:nsd by Xvmy eviiencs firther padercug plalaaiy
anerticn that Coopram meast w0 place chiroprase o0 1 par with Ealal dazox. Acordsgly, 2 USCL 3
L39t=lr) b pox the Sgpovering rotwe’ for purpoe of deoxizisy win § 23 acepedie el war o
Eablry am s, ko aoy omn, 30 PR § L50() doa oo eomrndiz o

*Plainti2s propessd smadard—tba: the opicion of 8 tradsg chiropracer shoald be gives e some weigh:
a1 s orinico of 8 wliny medics] deser, mmmumﬂumwl_mm
from & condition within thme ehiropraseor’s arm of expertias,” Appelee's Be. i 34—t net comiies with the
MMMwmnyhsudhmaﬁwﬁmhmtmlm
admmwwnwnmmﬁudVanmwm
&amﬂmd&&mﬁm’:wﬁgﬂ&:ﬂ:ﬂmﬁqﬁ:mﬁm'aﬁl!
404,131 3{a)ele). Cabeer Cirmuains Bave al50 pecsgmiond the rebardions aura B orixcs of Cixvpoesn
tezury nod= the repEinnices. Ser ez, Lo o Sedivan, 43 24 437, 91(4:3(21:.391)(;::::1‘.::};%‘.
ﬁmmrumwwmmwmmnmmram 134 Qb Co. T99))
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B. Tz Seresry’y Finding Wi Spporad by Sabrarnial Ecldes

- The diwriz esurs fouad tha sebeansial evidence did not auppor the Secviy’s
foding tha plaizdi was ot exitied to disbility benefitn. When anslyzad nader the proper
ezl sandard Bowerer, b b deu et bl evidance sugporied the Secomary's Endiag,
The Supreme Cewt hes defined nubrremtla] evidenes o Smors thes ¢ e w=indla . L
{whar] & reasomsbls mind mighs oo a5 edequste to supper a conchision” Rickardwn &
Ferale, &2 U S, 385, 401 (1971) (quonizg Cormolideed Ediscn Co = NLRS, 305 US. 157,
=9 (193).

{n this case, two emmininy physicans, Dr. Weiss’ azd Dr Nirou, exlickly fewad
thx plairti¥ was oaly partially dabled A third phpsican, Dr. Ses, fouad 2ormal razge of
s=ticn of plami®s huzbosaml size and gormal ﬁ;:-.‘o: 12d exzemsion of the cxrvies!
spine. Noze of them docon icdiamd tha phizdS would be umbis o perferm 2 ob i
Wuﬁnquhum‘ymﬁmdpshc;:ﬂcb}: boreorer, == MR was ey,
stk po Badisg o?éxégm::’aa,éxhz;nizim,n&mmti:?mmrcr
Epsemon dacmge, =d pacve wisslasion mudiss wers within sormsl bomies, And plaizufl
tewified that ghe prismadly takes pverchecoumer mediciae to allevies ber pain

Ozly plaizdPs chiropramor, D7, Sedigh, explictly feeed the plaiz=E would be

YThe &scics ezart &d om orwdi: Dy, W't Ending beowe be enmized phist® o v repen of tha
Sue lorvrns Puod ' TA] repere mbcingd by 1 wittan wham salfimeres mop wall hove Seeed i cosmns
ot axd itould B0t b pr=mod b cemtioin mbrasdal ende=a * 188 B Sopp. o B {geedimy Ceorisxi w
Sllizan, 41 F. Sopp. 73, 73 EDNY. 1993) and Callincor » Secrmary of Dot of Hodsy & Fowwan Sex, 723
F24 137, 199 (4 Cir. 178)). Yer in Callmere, the o tit emromacsd (s mroperscen, vy lhdibeed of bl
wm fy prescer issoch w8 Us plaiztf in g cse bad Fd 3 calprzescs sals spics the doeser whene
#&ugm%MMEﬁn%ﬁ.m#&dy,ﬁh&hm'sm
varlly vrey caise provided wesld be smpee 1o U exex & ' sedmezmed by 20 Emmemeed poty

| U5, beanw it s dlwep mpsily bn v “orbiteerese of thy door o bals iy panty wio
bo gFve a8 epizian, I3 asy eveme, by weirhing all the evidesce, te AL) eppery = duve ml=s
s2<omy of soy pexibls bin by thow who pooridad orics, Emling oo Dp, S 0 28 Sxoarss ecernimm”
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Finally, plainsif u.::g‘s.t.'n.at w2 remaad the e to the Sesrmzary for e supplemenal
Being 1o allow plaimiff che oppormuniy to :-ass-mr_.n: Dr. Weiss, whess repont was
included iz the workers’ compensarica fle cad was subminied by plameH to the A cae
day after the being upos the ALTs request. Plindd objswed 1o io tntreduction faro
evidencs with?:u: ééng greoted the concomitant OpporTuairy to erogsexaming the report’s
suthor, The AL] nover nuled oo phintils objection, issuisg 3 nuling witheut aay sdditicml
beasing Plain:d cortends thm the ALTs faullure s pe:-m_.n Cos-emminstion gf_pr ¥ess
viclited her doe process sights, ceing Teonley 5 Heciler, 748 F.2d 109 (2d Ciz. 1989
(meldizg that dizbilicy claimanr’s Coe progesss rights were violared where ALJ relied ez post.
heariag repom of vocxzional expem), end Cullo v Califeno, 807 F.2d €49 (24 Cir, 1575}
(relding thar disshiliry claimaat’s due process rigko mers violued wherz ALJ relied o= poste
hearizg r:;c:'.‘): Iz Gully, the AT] crderad the cairma=: tz subxit to a post-heranag
saminzion azd relisd om the repon of tha damination, whick was compleed offer the
bearing was beld, JL @ 64950, In Tomnley, the AL] relied upcs postbearing
corrmpondencs with 2 voeatiosal et before reachieg 2 decsion Towmley, 743 Fad at
114. The Al] ixformed Towaley's amoraey abeuz his need for 3 voestiveal expert caly after
re=vicg the vosadonal eoent's pos-bsarizg repoms, whick the chimant sever even bed an
OPPOMUBIY O Emarsziza. [

E:Se.mrjazm:h:bmxﬁﬁmiﬁwunpmm’uﬁby&e s hvfim
ker exrlier workers” eompensation eare, plal=rifs conesel had “knowiedze of and scos=s 10°

bordes o plainiif, ba dhows physicas adicind wy lshxion so paiadds s50ky o £ Acsrdagly, &
s rexsosable oo the ALT o conciude S e sbwemcr of partcskr Hading by “scocpadic mediaal wovres’
= phistf eald s &t 3 “protoopad parked and thiz, based oo flaizdiPs tetmoay sbowt vt bar pemt
wors B 4 wYiey mackise epecater eanalled, obé could rovumo ot b
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Dr. Welss's report long before the bearirg was held, In the Secremary’s view, the Supreme
Ceurt's decision in Ricerdon @ Perda is r‘:.erg.fore were spposta thas Gullo or Towmley to
the facs o this cuse. 1o Perals, the Cour held thir the claimer®’s fallure to ke sdvarags
of bis opperrusity to request subpoeas for the p&rnc_-\m yhos? repors were relied wpen in
bie Soce Secirty dissblliy elaim bessing preduded claizmant's comegion thas he was
denisd the right of crossemsminzmion. 402 US, 2t 40407, Bemwuse Dr. Weiss's repor: was
eomplered and gvalable to phaintid end her mmm:rdé befere the hening w75 held, the '
Secrwtary contends, plaiatf had an adeguats cy;‘m’:?.ﬁry te subpoeza Dr. Welsy, uelike the
daimaexs in Galle a2d Townly. )

We agree with the Secreezy, Plaicsf koew thn she kad besn eamined by Di,
Wess at the bebest of the Workes’ Compeasuion Board, 32d should have kzmown thar kis
report would be included in the Boerd's fie—gporcions of which ber amarmeys sought to
inwroducs & the disabllicy beoeSn bouring, Furthemmors, plaindf wes represemted by t2e
sarme law firm before both the Workers' Comperaasion Board and the Social Secasiry
Admirirrstion. Accordingly, *kzowledge” of Dr. Weist's repont & impumable o both
plaindiff 224 ber counsel. m&ﬁ@@onwﬂﬁhw‘m&cmm
Horkess' Cozspensation Board, plaint™ff ané ber eonzsel alio bad "2eeew” to the medial
reporz. We therefore reje ber Bl dalless wo the proceeding: before the ALJL
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Ol CONCLUSION
To summarize:

" 1. The reguledion isued by the Secrery in Angust 1591, 20 CER. § 404.1527(d,
@anct be rr.sd o requ.m: &e“-:arym:::ordwn“aﬂmgta’agbttomeowm of2
ehiroprastor. Ra.he:, the Seoretary has the discreties to give 2 cairopracier’s opinion the
weight she believes it deserves based o the faees of the paxticalar v,

2 Substamtial evideacs supportad the Sec_a:.ryﬁf.ning. ca the r::::rd.ss“i:.gow
snds, that plaiosifl was not dissbled witkin the measing of the Socal Secariry Az, 42
US.C § 423(d)X1(A).

3. The AL] made the requisite specific findings reearding pza';.-zfz*; abiliy to
periorm ber pak work as o sewing machise cpermor,

According'y, the judement of the distric esunt is revened.
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